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DEFENSE-INITIATED VICTIM OUTREACH

Introduction to the Manual

DIVO is a process by which victims and survivors of crime may, if they choose, access
the defense attorney or defense team through a trained Victim Outreach Specialist
(VOS) in order to attend to needs and interests that can best be addressed by the
defense. If the service is desired, the VOS works with the victim survivor, or in the
case of a homicide, the family, to identify questions, concerns and needs that can be
uniquely addressed by the defense, and communicates those issues to the defense,
assisting them, as needed, in formulating a response. Through the VOS the defense
then has an opportunity to potentially meet victim survivor needs without compromising

the due process rights of the defendant.

In a very real sense, DIVO is as much a philosophy as a “program.” Through the
historic work of countless crime victim survivors and their advocates we now have
police-based crime victim liaisons, prosecutor-based victim assistance coordinators,
and corrections-based service providers. It's time now that the defense community,
whose members serve a core function within the criminal justice system, recognize and
act upon their obligation to the victim survivors whose experiences of harm initiate and
drive the process. The responsibility for treating victim survivors with dignity and

respect falls to every member of the criminal justice system.

This manual will assist you in developing principled Defense-Initiated Victim Outreach in
your state or region. In it you will find material that will assist you in promoting DIVO
among defense attorneys and other key stakeholders including judges, prosecutors and
victim service providers. Agendas and material for training defense attorneys are
included. Finally, this manual will present programmatic ideas for maintaining and
coordinating a DIVO program, overcoming obstacles, maintaining accountability, and

assuring continuity of service.



This manual has been developed with funds from the Bureau of Justice Assistance, US
Department of Justice, in part to document lessons learned in Texas, one of the early
states to intentionally implement a DIVO program. Throughout the manual the term
“Texas Model” will be used to denote the practices and experiences in that state as
opposed to DIVO efforts in other states and at the federal level. While the Texas Model
is an expression of current best practices, Texas laws and procedures, the experiences
of a great many professionals, and more than three years’ refinement, it does not
promote itself as one that can be adopted elsewhere with no expectation of additional
reflection and thoughtful adaptations. You can anticipate making modifications based
on the laws and practices in your area. Even within this manual you can expect to find
illustrations and anecdotes that reflect practices that differ from those presented under
the rubric of the Texas Model.

As will be made clear in the history section of the manual, DIVO was initially developed
for use in capital cases and for a variety of reasons, capital cases make up the majority
of DIVO cases today. This manual discusses the use of DIVO in non-capital cases but
throughout the material the term “victim survivor” will be used to denote the person or
persons most directly harmed by the crime, either as primary victims or secondary
victims, whether or not someone was killed. What constitutes appropriate terminology
continues to evolve in the field of crime victim services and other terms may be common

practice in other parts of the country or by crime-specific service providers.

The authors of this manual, other DIVO practitioners, and DIVO proponents throughout
Texas and the United States are passionately committed to defense-based victim
outreach and stand ready to assist, advise and consult. You are not alone in your
efforts and are encouraged to utilize these people in ways helpful to your work. Feel
free to contact the Institute for Restorative Justice & Restorative Dialogue at The

University of Texas at Austin for advice, clarification, referrals, and moral support.



Introduction to DIVO

DIVO has three overarching purposes. The first is to provide victim survivors with an
additional avenue of information and services, which in turn enhances coping through
empowerment and control. For example, the
victim survivor of a home invasion may be
receiving information from the police, from the
prosecutor, from a community victim assistance
program, and from a trauma support group.

Having access to the defense is another means

\ . of information and potentially a mechanism by
which the victim survivor may have input into and control over the criminal justice
process. The second is to reduce the harm that criminal justice proceedings
inadvertently and often unnecessatrily inflict on victim survivors. The criminal justice
system is by design an adversarial one and that tension imposes a level of injury even
among those who willingly participate in the process. By creating a bridge between the
victim survivor and the defense, anxiety can be reduced through information, clarity and
control. The third purpose of DIVO is to provide defense counsel a means to relate to
victim survivors with respect and compassion. Many defense attorneys are keenly
aware of the harm that has been inflicted upon the victim survivor in a particular case
and have no desire to exacerbate their pain, indeed, would seek to reduce it if they
could. As standards of practice have evolved in the defense community there is a
greater expectation of courtesy and respect towards victim survivors, but defense
attorneys are uncertain about how to behave in such a way that their gestures of civility
will be accepted and not cause greater harm. DIVO provides a mechanism to address

all three of these purposes.

The following provides a snapshot of what DIVO is and is not, and each principle will be
discussed in greater detail elsewhere in the manual.
Text box quote from: Ruth-Heffelbower, D., & Gaboury, M. T. (2008). Victim-offender programs in correctional settings - Can they

effectively bridge divergent perspectives? In L. J. Moriarty (Ed.), Controversies in Victimology, 2nd Edition. 133. Matthew Bender &
Company, Inc.



DIVO Is:
a bridge between victim survivors and the defense attorney;
a mechanism by which victim survivors can have access to, interaction with,
and potentially influence the defense process as well as the prosecutorial
process;
voluntary on the part of the victim survivor;
a way to give victim survivors greater information, more options, and more
active roles in the criminal justice process;
a way to potentially reduce the adversarial nature of the process and its
negative impact on victim survivors;
appropriate regardless of the victim survivors’ beliefs about suitable
sanctions;
typically authorized and paid for by the court;
based on restorative justice principles;
guided by written, value-based principles of practice;
consistent with American Bar Association guidelines for defense counsel; and

voluntary on the part of the defense attorney.

DIVO Is Not:
victim / offender dialogue or a mechanism by which the victim and the
defendant have direct contact;
a replacement or alternative to victim services provided by the state, non
system-based programs or social service agencies;
a mechanism by which the defense is able to gather information about or relay
messages to the victim survivor;
carried out by defense attorneys, mitigation specialists, investigators, or other
members of the defense team;
guaranteed to help the defendant in some way; or

provided by someone without specific training in DIVO work.



DIVQO'’s History

DIVO was conceived during the prosecution of Timothy McVeigh, the mastermind
behind the bombing of the Murrah Federal Building in Oklahoma City. Although
committed to assuring McVeigh'’s constitutional rights, his
defense team was keenly aware of the enormity of suffering

— 168 dead and nearly 700 physically injured.

From a strategic standpoint, the defense team, led by

Richard Burr, knew that victim impact evidence was going to

be a factor as well*. Many of the victim survivors were going to be a direct part of the
process and many more wanted information and input. Uncertain about how to proceed
in a way that wouldn’t cause further harm, the defense team sought the counsel of Dr.
Howard Zehr of Eastern Mennonite University. Dr. Zehr is considered to be the leading
expert on restorative justice in the United States and was a logical source of guidance.
Dr. Zehr, along with his graduate assistant, Tammy Krause, worked with McVeigh's
defense team to identify and develop strategies that would not only reduce the trauma
of victim survivor participation but would also potentially meet needs for information and

control.

Following the McVeigh case, DIVO continued to be developed and soon became widely
utilized in federal capital cases, in large part due to Tammy Krause's entry into the
federal defender system. Ms. Krause continued to lead trainings on DIVO through her
affiliation with Eastern Mennonite University, along with Kelly Branham and Pamela
Leonard, both of whom were trained by her. As the use of DIVO grew, Kelly Branham
stepped in to work with Ms. Krause full time. The two worked to provide trainings for
DIVO practitioners, teach attorneys about DIVO and restorative justice principles,
consult with federal trial and habeas teams and make referrals nationwide.




In 2007, Ms. Krause left her federal position to pursue further graduate education and
Ms. Branham, an attorney as well as a DIVO practitioner, assumed the role of national
victim outreach coordinator. Ms. Branham, along with Lisa Eager and others trained in
the federal system, continue to conduct DIVO training as well as provide consultations
and referrals for federal capital trial and appellate teams. The number of federal cases
(both capital and non-capital) utilizing DIVO is at an historical high, underscoring the

efficacy and importance of the work.

W As interest in DIVO at the state level grew, a grant from
the JEHT foundation enabled Pamela Leonard, through
ask that same her position at Georgia State University, School of
m Social Work, to pilot the first state-wide DIVO initiative
. Richard Burr through the University’s Georgia Council for Restorative

k Justice? and develop a comprehensive training manual.

It quickly became evident that a more focused and intentional strategy was needed to
meet the burgeoning interest in DIVO at the state level in both capital and non-capital
cases. Ms. Leonard and her colleague, Dr. Elizabeth Beck, obtained a grant from the
Bureau of Justice Assistance, US Department of Justice, to develop DIVO in Texas and
Louisiana utilizing a dual approach — identifying and training practitioners while at the
same time providing extensive outreach to educate the defense bar, the judiciary, and
victim service providers about the needs of victim survivors from the criminal justice
process, the use of DIVO, and the potential advantages of raising defense standards of

practice as they relate to the victim survivor.

In many ways Texas was a logical choice for initiating DIVO at the state level. Given
DIVO'’s historical focus on capital cases it made sense to bring the work to the state
where many capital cases originate each year.? In addition, developments related to
capital work in Texas are closely monitored throughout the country and it was

P # $ %



anticipated that implementing DIVO in Texas would result in a more apparent “ripple

effect” than it might in another state.

In searching for a Texas partner to implement DIVO, Dr. Leonard became acquainted
with Dr. Marilyn Armour at The University of Texas at Austin, School of Social Work.

Dr. Armour is nationally known for her work in restorative justice, particularly in crimes
of severe violence. She also has more than 30 years experience as a psychotherapist,
specializing in work with victims of serious crime and trauma, and has conducted
research on the impact of the adversarial system on victims of crime. After more than a
year spent reviewing DIVO material, interviewing practitioners and stakeholders, and
consulting with victim survivors themselves, Dr. Armour agreed to allow the Institute for
Restorative Justice & Restorative Dialogue (IRJRD), UT-Austin, where she serves as
director, be DIVO’s institutional home in Texas. Today DIVO is coordinated by
Stephanie Frogge, MTS, former national director of victim services for Mothers Against

Drunk Driving.

Evolving Standards of Practice

The idea of a defense attorney providing victim services in any capacity tends to
challenge almost everyone’s idea of how the criminal justice system works. And that
reaction, while almost universal, underscores the adversarial nature of the process,
which, until relatively recently, has gone largely unquestioned. However, two
movements have helped to establish the foundational principles that underscore the
value of defense-based victim outreach.

The first is the victim rights movement. Now almost 40 years old, the field of crime
victim rights and services has significantly changed the criminal justice landscape to
include victim participation and input. In the 1982 Presidential Task Force on Victims of
Crime Final Report, the committee found the treatment of crime victims by the system to

be “a national disgrace.” Sixty-eight recommendations for the criminal justice system

as well as allied systems continue to provide a blueprint for standard rights and



services. Every state has established legislated rights for crime victims typically
including the right to be heard by the system and the right to participate in criminal
justice processes — from investigation to post-incarceration — in meaningful ways.
Several states have ombudsman programs with the authority to investigate and correct

allegations of victim rights violations.

The second burgeoning influence is the restorative justice movement. Encouraged by
the results of restorative justice initiatives in Canada, New Zealand and Australia, US
proponents have embraced restorative justice’s core principle of addressing harm.
Whereas the traditional criminal justice system focuses on identifying and punishing the
perpetrator, the restorative justice system focuses on identifying harm and seeking to
restore the victim, the offender and the community to wholeness. Interestingly, the
restorative justice movement appears to resonate across the political spectrum from
“right wing” criminal justice professionals frustrated with ineffective rehabilitation efforts
and high recidivism rates, to “left wing” individuals
concerned about the implications of the country’s
prison industry and the staggering numbers of citizens
under some form of criminal justice control. Many
victim rights activists also find the movement’s victim-

centered focus consistent with their efforts to help

victim survivors cope and recover from the crime.

DIVO builds on the philosophies of both victim rights and restorative justice. DIVO
gives victim survivors another source of information and influence and increases the
number of options available to them throughout the process. DIVO also offers the
possibility of a measure of restoration by acknowledging and acting upon the involuntary

relationship that is formed between a victim and an offender.

The work of defense attorneys has been impacted by these influences as has other
facets of the criminal justice system. Defense attorneys understand that victim impact

evidence will be taken into consideration by the court and that a strategy of engaging



crime victims and state witnesses with disrespect is one that will likely backfire. Further,
the American Bar Association has adopted a position of victim contact in their guidelines
for defense in capital cases. Many defense attorneys are genuinely interested in doing
what they can to reduce unnecessary tension and to avoid behaviors that victim
survivors will find offensive. However, defense attorneys also readily admit that they
are uncertain about how to go about doing this or have tried in the past only to have
been rebuffed. DIVO provides an ethical mechanism for defense attorneys to explore
how they might meet needs of victim survivors by engaging the services of a qualified

and trained Victim Outreach Specialist.

More on Restorative Justice

Restorative justice is a philosophy. It is a paradigm that views crime fundamentally as a
violation of relationships. In some cases that may be a literal relationship — when the
parties know one another or are related to one another through ties of kinship. In other
cases the parties do not know one another, but restorative justice still sees the harm as
a violation of the rules that allow us to live in community. In addition, restorative justice
recognizes the impact that the harm has on the wider community — that crime is more
than a private matter between two individuals. Restorative justice acknowledges the
ripple effect of crime and maintains that the safety of the community is jeopardized and

that the community is also responsible for addressing the harm.

Those new to the restorative justice philosophy sometimes confuse it with a particular
program. Restorative justice is not victim / offender dialogue, although that can be a
restorative justice initiative. It is not prison programs or re-entry strategies, although
such programs can operate on restorative justice principles. Restorative justice does
not promote the doing away with the criminal justice system but does suggest that its
principles can influence the work of the criminal justice system, as well as offer
alternatives in certain situations. Restorative justice is a way of thinking about crime — a

different way of thinking than that of the traditional criminal justice system.



Dr. Howard Zehr, who assisted in the development of DIVO, is considered by many to

be the founder of the restorative justice movement in the United States. To help

illustrate the differences between criminal and restorative justice philosophies, Dr. Zehr

suggests that the two systems ask very different questions when responding to crime.

Criminal Justice
1. What laws were broken?
2. Who broke those laws?
3. How shall they be punished?

WwnN =

Restorative Justice
What harm has occurred?
How can that harm be repaired?
Whose responsibility is it to
make the repair?

Both systems are governed by certain principles. Key principles that guide the criminal

justice system include:
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It is not surprising that the criminal justice system is found
to have a deleterious effect on many survivors. In fact,
traumatologist Judith Herman, M.D. writes, “Indeed, if one
set out intentionally to design a system for provoking
symptoms of traumatic stress, it might look very much like a

court of law.

“Indeed, if one set out
intentionally to design a
system for provoking
symptoms of traumatic
stress, it might look
very much like a court

of law.”
Dr. Judith Herman




DIVO in Short

When a defense attorney decides to utilize DIVO in a specific case, the first step is to
contact the Institute for Restorative Justice & Restorative Dialogue (IRJRD) at The
University of Texas at Austin. Because direct contact between the victim survivor and
the defense would likely be uncomfortable for both sides, DIVO uses specially trained
victim services professionals known as Victim Outreach Specialists (VOS). These
practitioners serve as a bridge between the victim survivor and the defense.

In Texas DIVO operates within a narrow set of guidelines designed to ensure its
principled use. By routing cases through IRJRD, each case is vetted for
appropriateness and then assigned a VOS based on the particulars of the case and the
victim survivors. Typically a resume, affidavit, and estimate of expenses are provided to

the defense attorney to aid in securing funding.

mi Prior to moving forward on the case the VOS meets in person with

victim survivor from the defense attorney explaining DIVO and introducing the VOS.

the defense attorney, and in capital cases the entire defense

team. Throughout the process the VOS is mentored by the DIVO

coordinator at IRJRD. Victim outreach begins with a letter to the

The VOS follows up with their own letter a few days later and, if there’s been no

communication from the victim survivor, makes a phone call.

In order to model transparency and collaboration, the prosecutor-based victim
assistance coordinator is contacted by the VOS in most cases prior to letters being sent.
The defense attorney is also encouraged to notify the prosecutor that DIVO is being

initiated and funding motions for DIVO are not usually filed ex parte.

Although defense initiated, DIVO is entirely victim driven. The victim survivor may opt

not to participate; in that case no further contact is made. Written communication



makes clear that the offer is unconditional — even if DIVO is not desired initially, should

the victim survivor’s needs change in the future, DIVO will be available to them.

Victim Survivor Trauma

Much has been written about victim survivor trauma as it relates to crime. Among
survivors of homicide rates of Post-traumatic Stress Disorder (PTSD) have been found
as high as almost 25%." Depression, anxiety and substance abuse are common
disorders following criminal victimization as are anger, hopelessness and negative
impact on interpersonal relationships. Victims of sexual violence have been found to
have lifetime rates of PTSD as high as 30% and victims of physical assault, 40% with

even higher rates linked to perception of life threat.”

Crime is almost always sudden ; we are unable to either predict its onset or engage in
preparatory coping strategies. Crime is intrusive ; things get taken whether a life,
personal possessions, or feelings of trust and safety. Crime is intentional ; someone
made some kind of choice to engage in harm and cruelty. Crime challenges principles
by which most of us operate — that bad things won’t happen us, the world is orderly and
meaningful, and that we see ourselves and our actions in a positive light." When those
fundamental beliefs are shattered, it takes significant work to recover a level of

equilibrium that allows for positive interaction with one’s environment.

Although every individual is different, research suggests that victims of crime involved in
the criminal justice system look to the system to provide a sense of safety, vindication,
accountability, and empowerment. Unfortunately, the criminal justice system falls far
short in meeting these needs. The nature of an adversarial process calls for
obfuscation versus revelation, denial of harm versus addressing harm, defiance versus
remorse, exclusion versus participation, and control versus collaboration. That does not
make for a bad system, merely one designed to meet other kinds of needs besides
those of the victim survivor. Research on the impact of participation in the criminal

justice process for victim survivors finds that the greater the number of contacts with



different criminal justice officials within the criminal justice system — even for those who
desire to participate — the greater the negative impact on mental health and positive

coping.”

A disservice is done to victim survivors when they are told that they can put their faith
and trust in the criminal justice system, indeed, it's their only option, but in the next
breath are told that defense counsel cannot be trusted to act ethically or
compassionately. That sense of cognitive dissonance is further underscored when the
victim survivor overhears the defense attorney and the prosecutor planning their golf

game or sees them together later at a local watering hole.

Principles of DIVO

In order to address DIVO's three overarching purposes: 1) to provide victim survivors
with another avenue of information and services; 2) to reduce the harm that criminal
justice proceedings inadvertently and often unnecessarily inflict on victim survivors; and
3) to provide defense counsel a means to relate to victim survivors with respect and
compassion, DIVO operates on a set of principles designed to place the focus, as well

as the control over its use, directly on the victim survivor.

Principle 1: Survivors should be provided as much information about the crime, the
case and the process as possible, in non-technical language, without compromising due
process for defendants.

Many victim survivors want information. Not only do they want information about the
crime, the defendant and the defendant’s motivation, they want to know about the
criminal justice process."" Information drives choices, which in turn impacts control,
empowerment and self-determination. As the defense is the only party with knowledge
about defense practices, the only party with access to the defendant, and likely the
party with the most information about the defendant and defendant’s family, the defense
becomes the primary, if not the only, source of information of this nature. This DIVO

principle supports victim survivors’ access to this information.



Defense attorney Richard Burr acknowledges the challenge this principle holds for
defense counsel. He says, “We [defense attorneys] are trained to say ‘no.” We say it
automatically, regardless of the request, without even thinking about it. It's in our DNA.
We don’t give up anything. But when we stop to think about it, there is much we can do

and say, without harming our case, which may be helpful to the victim.”

Information about defense strategy was helpful to one family whose 30 year-old
daughter was murdered by a co-worker.
We knew when Bonnie was in college there was a time when she was pretty

heavily into drugs and may have even been dealing. In fact, given the
scope of the investigation, we figured his defense attorney probably knew
more about that time in Bonnie’s life than we did. My husband and |

agonized over that — what were they going to say, h  ow were they going to
say it, what might they say that would be new to us and how would we
react? The prosecutor told us that it was more tha n likely they would use
that information; that it was typical defense strat egy to put the victim on
trial rather than the defendant. Well, that's fina  lly one of the questions we
let [our VOS] ask the defense team. And much to ou r surprise, their
answer was that they did know about that part of Bo nnie’s life and that they
had considered how it might be used, but decided th at it had been so long
ago and was so irrelevant to the circumstances of h er death, that they
weren’t going to bring it up. You cannot imagine h ow relieved we were to
hear this.

DIVO gives victim survivors an additional avenue for getting information, which in turn
enhances coping and increases the possibility of influencing the process in a way

beneficial to the victim survivor.

Principle 2: Survivors should be assisted in identifying and, to the extent possible,
obtaining what they need through the justice process.

Core to the DIVO process is inviting victim survivors to reflect on what they want that
the defense might be able to respond to. Victim survivors may be asked by the state
what they want to have happen, but that question, while important, usually focuses only
on the punishment or outcome and those things that fall within the typical scope of the

criminal justice system. By focusing on interests and needs, opportunities are created



for addressing core beliefs that have been challenged or damaged as a result of the

crime.

Principle 3: Survivors should be provided as many options as possible for their
involvement.

DIVO expands in a previously unimagined way avenues for victim survivor involvement
in the criminal justice process. Until the idea of defense-based outreach was
developed, fully half of the process was “off limits” to victim survivors. As many have
noted, “It's like a wedding. The victim, victim’s family and prosecutor sit on one side,
the defense attorney, defendant, and his family sit on the other, and you don’t cross the
aisle that divides you.” DIVO creates a way to cross the “aisle” to learn of needs that
might be addressed, thereby increasing the options for involvement, input,

empowerment, and information.

Principle 4: All possible precautions should be taken to avoid or reduce additional
trauma to victim survivors through testimony, cross-examination or other parts of the
process where the needs of the defense and the survivors intersect.

In many criminal cases there are points in the process where the victim survivor and the
defense will have direct contact. Formally that will take place if the victim survivor is
part of the defense investigation, is called to testify or elects to give victim impact
evidence. Informally that may take place through ordinary interaction within the
courtroom or courthouse. DIVO creates a mechanism by which these interactions can
be identified and named prior to them occurring and the victim survivor given a way to

proactively manage, if they choose, how those interactions might be handled.

One of the unexpected findings in a research project currently being conducted by Dr.
Marilyn Armour examining the effect of sentencing on victim survivors in homicide cases
is the long-term impact of defense attorney behavior.* As the study was initiated prior
to the implementation of DIVO, no questions about the defense were included.
However, during the course of the interviews, every single one of the 40 respondents

spontaneously recalled some aspect of the defense attorney’s behavior, the memory of



which continued to hold power. In many cases the memory was a negative one — such
as when the defense attorney turned and went the other direction when he saw the
victim survivor coming down the hall. In a few instances it was a positive one — such as
when the defense attorney’s spouse made a sincere expression of condolence when

she and the victim’s mother happened to meet up in the ladies’ room.

DIVO suggests that the tension that accompany these interactions, both formal and
informal, might be reduced in some small ways by creating the possibility for advance
contact and communication, entirely directed by the victim survivor, prior to them taking

place.

The contents of the introductory letter will be discussed in more detail elsewhere in this
manual but some VOS choose to include one or two examples to help facilitate the
victim survivor’s thinking about these issues. One VOS wrote, “In light of the upcoming
court proceedings it may be that you would like the defense team to know whether or
not you wish to be acknowledged by them in the courtroom and if so, how.”

Principle 5: If they wish, survivors should be provided contact, directly or indirectly, with
defense attorneys in order to address the above principles.

As victim services have evolved over the last forty years, victim survivors have been
given increasing access to the players that make up the criminal justice system as well
as greater influence over the process itself. The defense attorney, however, remains
the last “taboo,” even though the defense attorney may have information the victim
survivor wants and certainly the defense attorney’s actions and behavior have
significant impact on the victim survivor. DIVO attempts to overcome this barrier in a

way that is both victim-centered and victim driven.

Principle 6: The confidentiality of the information provided to the VOS must be
maintained, consistent with the survivor’s wishes.



As discussed elsewhere, this core DIVO principle helps to diminish the possibility that
DIVO could be misused by defense counsel either by the VOS acting in an investigative
capacity with the intent to report back to the defense information and conversations, or
by a victim survivor somehow accidentally sharing significant and material information
that would be reported back to the defense attorney. The substance of all VOS
contacts with the victim survivor are confidential unless, and to the degree, that the

victim survivor gives the VOS permission to share something with the defense.

The Texas model of DIVO defines confidentiality in a way consistent with social work
ethics and victim advocate ethics — that information obtained by the service provider is
held in confidence unless and until the client allows for release. This definition of
confidentiality places the responsibility for maintaining confidentiality on the professional
VOS rather than the victim survivor, and lessens the likelihood of misunderstanding and
error such as can arise when the definition of confidentiality is one where the victim

survivor must indicate what is and isn’t to be kept in confidence.

The principle of confidentiality between the VOS and the victim survivor can initially be
challenging for attorneys as the definition ascribed to confidentiality within the legal
community has to do with privilege. Confidentiality in a legal context is part of legal
strategy to assure that the other side does not get information that would aid them.
However, the definition of confidentiality within the context of DIVO is that of social
services — creating a “safe space” in which difficult work can be done. Once
understood, this definition of confidentiality is one that can usually be supported with a
degree of comfort and confidence.

The principle of confidentiality is underscored in the Memorandum of Understanding
(MOU) that states that the VOS cannot be called to testify nor can the VOS's records be
subpoenaed.

Principle 7: Whether to utilize the services of DIVO is in the sole discretion of the
defense counsel.



Philosophically, DIVO is appropriate in every case in which a victim survivor has a need
that the criminal justice system has an obligation to address. DIVO is being applied in
non-capital cases, even in non-homicide cases, with positive results although judges
are more likely to approve funding in capital cases. However, whether or not DIVO is
used in a particular case is completely up to defense counsel. A variety of efforts
continue to be utilized to educate criminal defense attorneys about DIVO'’s availability,

but it's up to the defense attorney to contact IRJRD to seek DIVO services.

The DIVO program in Texas has actually been contacted by victim survivors who heard
about DIVO and wanted assistance in getting in touch with the defense attorney who is,
or was, representing the defendant in their case. Conversations with practitioners in
other parts of the country indicate that such calls are not uncommon and further
underscore the value of defense-based outreach for many victim survivors. In some
instances the caller has been assisted in getting in touch with the defense attorney; in
other instances the callers’ needs were better served through the prosecutor-based

victim assistance coordinator or some other assistance program.

Principle 8: The VOS must do nothing to undermine the work of the defense team.

Although DIVO is victim-driven, the VOS may not do anything that will undermine the
work of the defense attorney. Engagement in DIVO in no way reduces or minimizes the

defense attorney’s ethical obligation of zealous advocacy.

Principle 9: A VOS should not be an immediate member of the defense team, should
not be involved with any other aspect of the case (such as mitigation, advising) and,
unless so requested by the victim survivor, should not have contact with or direct
knowledge of the defendant or his/her family.

Consistent with the ethics of many professions, DIVO seeks to avoid the complications
that arise from dual roles or relationships both in terms of defense counsel as well as
the victim survivor. The VOS cannot also serve another defense function and maintain
the level of neutrality and victim focus the position requires. Similarly, the VOS’s neutral



position is undermined when the VOS has confidential knowledge about the defendant
or the defense’s strategy via other roles, but cannot share that with the victim survivor
without undermining the work of the defense. DIVO work must be done by someone
whose sole focus and agenda is to help the victim survivor identify needs that might be
met by the defense, communicate those needs to the defense, and assist, as

necessary, with helping the defense formulate a response.

This principle is so important that currently under debate in Texas is whether mitigation
specialists, investigators, and criminal defense attorneys should be trained as Victim
Outreach Specialists even with the expectation that they would have no other role in

cases in which they are the VOS.

Principle 10: Involvement with DIVO is fully voluntary on the part of victim survivors
and should be available to them regardless of their stand on a particular penalty. Once
a relationship is established, the VOS should remain available to survivors throughout
the legal proceedings and for a reasonable time beyond.

The victim survivor has complete discretion whether or not to accept DIVO services.
Since DIVO is fundamentally about addressing victim survivor needs, their position on
the death penalty, or any other sanction, is irrelevant. In instances where the victim
survivor declines DIVO services, the offer of services is unconditional. Should the
victim survivor’s needs change at some point in the future DIVO will still be available to

them.

Principle 11: DIVO practice should be regularly evaluated and stakeholders, including
victim survivors and victim services professionals, should be on oversight committees.

An advisory board or committee is a valuable component of a DIVO program. By
including a wide range of stakeholders, the DIVO program coordinator has access to
people with expertise relative to all components of the criminal justice system and
ancillary fields. In addition, council members can serve as ambassadors of the DIVO

program within their own fields, act as a sounding board as questions and issues arise,



provide credibility for the program, and serve as the program’s voice when a public

response is needed.

Requesting DIVO

In Texas, requests for DIVO are funneled through the Institute for Restorative Justice &
Restorative Dialogue (IRJRD). Attorneys may learn about DIVO through a training
event, conversation with a knowledgeable colleague, written material, IRJIRD’s website,
or may have used DIVO previously. IRJRD can be reached by phone and email and

the DIVO program has its own email address.

Commonly a mitigation specialist or investigator will make the initial call seeking DIVO
services. Regardless of the caller’s role in the case, care is taken to insure that the
attorney or attorney’s representative has a clear grasp of DIVO principles and practices
and that DIVO is being sought for the purposes it’s intended to serve. Asking the
guestion — “Tell me something about your understanding of / experience with DIVO” —
allows for opportunity to correct any misconceptions or to explore inappropriate
agendas. lItis the program coordinator’s right and responsibility to turn down a case if it

appears that DIVO is going to be used in a way contrary to its principles.

Key issues that should be discussed during the initial request for services include:

- DIVO Practice
o The VOS is not part of the defense team and engages in the work largely
independent of the defense team
o The focus is on victim survivor needs, not benefit for the defendant
o The VOS will not take messages to the victim survivor except those things
that are responses to specific requests
o Communications with the victim survivor are confidential

- The Victim Outreach Specialist
o How the VOS is assigned
o Material the VOS can provide (affidavit, resume, bio, fee schedule)

- The DIVO Process
o The initial meeting and its purpose



Memorandum of Understanding (MOU)

Development of letters to be sent to victim survivors

Contact with the prosecutor-based victim assistance coordinator
Subsequent contact with the victim survivor

© O O0Oo

- Mentoring
o Mentorship of the VOS, by whom and for what purposes

- Funding Assistance
o Funding motion template
0 Supporting material

- Next Steps

Of course these issues don’t have to be discussed in any particular order and can be
skipped entirely depending on the caller’s previous experiences with DIVO. Developing
an informal checklist assures that all the key issues have been at least raised up front

and helps avoid resistance to some aspect of the process later on.

If it's determined that DIVO is both appropriate for the case and that the defense can
embrace the principles and practices involved, information about the case itself is
gathered to aid in identifying the most appropriate VOS.

Assigning Cases

Information about the victims, the victim survivors, case facts, and where the case is in
the criminal justice process will aid in identifying the best possible VOS for a particular
case. Defense attorneys who routinely use DIVO may request a specific VOS with
whom they’ve developed a relationship, and that request can certainly be considered.
However, the ultimate goal is to meet survivor needs. Careful attention to VOS
assignments helps reduce the number of obstacles to be overcome by the VOS as they

seek to develop a connection with the victim survivor.

Information to be gathered includes:
- Circumstances of the crime — when and where did it happen, who was killed, who

survived, who witnessed, what precipitated the crime



- Information about the victim survivors — what is known about the victim survivors,
i.e., relationship to the victim, age, race, socioeconomic status, education level,
where they live now, primary language

- Where the case is in the criminal justice process and the anticipated time-line

It's important that the information collected not include material that could be
considered defense strategy or otherwise privileged information. A general standard is
limiting the information gathered to what is publicly known or could be learned through
ordinary means. In the course of conversation or in talking with an attorney with little
experience with DIVO it's easy for the sharing of information to drift over the line.
Having knowledge of privileged information must be avoided for two reasons. First: the
VOS and by extension the VOS’s mentor and the DIVO program coordinator are not
part of the defense team and are not covered by attorney-client privilege. Defense
attorneys are (or should be) extremely careful about what is revealed as once
information is shared outside the team, it is no longer considered privileged. Second:
detailed knowledge of the case may ultimately become an obstacle in building rapport
with the victim survivor or even harm the defense’s case. The VOS's position as a
neutral party is compromised with detailed knowledge about the case. If the victim
survivor asks for information that the VOS knows but cannot share, the VOS is not a
neutral party. If the VOS shares information that should have come from the defense,
the VOS is derelict in its duty to build a relationship between the defense and the victim
survivor. If the VOS shares information that the defense would, for reasons of strategy,
have opted not to share or would have chosen to share in a limited way, the VOS risks
actual harm to the defense’s case.

While it is the defense attorney’s job to know and adhere to these limits, the VOS and
DIVO coordinator must also assume responsibility for establishing and maintaining

communication boundaries.



Identifying the right VOS for a case is more an art than a science. Something that
seems critical in one case might be less important in another. Selection criteria may

vary from case to case depending on a variety of factors.

Perhaps most important is language. A VOS who cannot speak and write in the victim
survivor’'s primary language isn't likely to be successful. Race / ethnicity is important
too. We all tend to gravitate towards people who we perceive to be “like us” and race /
ethnicity, followed by gender, then age, are important indicators of similarity. None of
these are automatics — there may be very good reasons why a VOS who is dissimilar
from the victim survivor would be used — but to the degree that obstacles to developing

a rapport can be avoided, the likelihood of success increases.

Socioeconomic status may also be an issue. Can the VOS under consideration dress,
speak and conduct themselves in a way that will make the victim survivor comfortable?
The VOS doesn’t necessarily have to be of the same socioeconomic level, but must be

able to operate comfortably and credibly within the victim survivor's environment.

There are both advantages and disadvantages to using someone from the same
community or area where the victim survivor lives. Advantages are that travel expenses
may be reduced and the VOS may have a helpful understanding of local culture. On
the other hand, there may be advantage to an “outsider” whose position as a neutral

party is not compromised by community ties.

Other common considerations are age, gender, education, whether the VOS is also a
parent if the crime was against a child, and whether the VOS is also a victim survivor.
Depending on the case, there may be other considerations as well. When identifying

people to train as VOS, diversity in every respect is important!

Finally, the proposed VOS must be willing to take on the case and by agreeing to do so
acknowledge that they have the time, ability to travel, and willingness to meet the

unique challenges and characteristics of the case.



Procuring Funding

In most cases the defense attorney does not seek funding for the VOS until a potential
VOS has been identified and has been provided material to be attached to the funding
motion. The VOS under consideration should be prepared to provide a resume and / or
bio as requested as well as an affidavit of qualifications that pertain to the case for
which the VOS is being considered. The affidavit must be notarized. A sample affidavit
can be found in Appendix 1. The VOS should include any and all experience that

gualifies them to provide services in this case.

The VOS should also prepare a fee schedule outlining anticipated expenses as most
judges will want a justification for the monies requested. A general standard is 20 hours
of work with consideration given to how much travel might be involved to meet with
victim survivors, and whether the defense team wants to meet with the VOS more than
once. Although rates for work hours vary depending on the part of the country, VOS
charge less for travel time, generally $25 an hour, than they charge for actual work time.
Anticipated travel expenses include mileage, airfare, hotel, per diem, rental car, and
gasoline. The VOS should also include money for postage, copying, and long distance
phone calls as necessary. A sample fee schedule can be found in Appendix 2.

The VOS may share a template funding motion (Appendix 3) as well as any supporting
material the defense attorney thinks might be needed such as a copy of the program
brochure or other written material, including legal articles about DIVO. The defense
attorney will likely have some idea of what kind of supporting documentation will assist
in getting the motion funded. A list of relevant articles can be found in Appendix 4.

Mentoring

A critical component of a successful DIVO program is mentoring each VOS throughout
the case. There are several reasons the Texas model has embraced close mentoring as
part of the process. 1) In Texas, DIVO is a new initiative within the criminal justice

system. As it's a new role for its practitioners, guidance is appropriate as the program is



developed and fine-tuned. 2) Because the VOS is maintaining a position that initially
feels threatening to others and is going to generate reaction, having a mentor is part of
self care. A mentor helps the VOS stay steadfast via encouragement, consultation and
objectivity. 3) The mentor is part of a system of checks and balances that assure
ethical, principled practice that adheres to the core values and code of ethics by which
the VOS works. Similar to the role of a supervisor in a mental health setting, the mentor

supports and models the knowledge, skills and attitudes of an effective practitioner.

The role of the mentor is identified in the MOU in order to keep that relationship within

the parameters of attorney work product.

Initial Meeting with the Defense

After the VOS has been assigned, the VOS and the defense team should meet in
person within a fairly short period of time even if funding for the position has not yet
been approved. This meeting is important for several reasons.

* To gauge compatibility and build trust.

* To review and secure the Memorandum of Understanding.

* To reiterate expectations.

* To remind the defense attorney that the VOS will be mentored throughout the
process.

» To begin the process of engagement with the victim survivor once funding has
been secured.

As is discussed elsewhere, the VOS operates independently of the defense attorney in
ways somewhat different from other experts and consultants that may be hired. That
the VOS may be talking with and even meeting with the victim survivor, yet not reporting
back the substance of those contacts, requires a significant level of trust in both the
VOS and the DIVO process. A face-to-face meeting that allows all parties to become

acquainted helps to develop the requisite trust. Similarly the VOS must trust that the



defense attorney is entering into the DIVO process with integrity and an accurate

understanding of the process.

An important part of this initial meeting is to set the stage for an ongoing and productive
relationship that can lead to meeting the needs of victim survivors. In order for that to
happen, the defense team’s questions, concerns and ambivalence must be addressed.
As was the experience of one VOS, after a very long meeting with the entire defense
team, the lead attorney actually put it to a vote indicating that every team member had
to be in favor of DIVO or victim outreach would not be initiated in that case. Fortunately

for the victim survivors, the vote was unanimous.

Generally the Memorandum of Understanding (MOU) is reviewed and signed at this
meeting although some practitioners may prefer to wait until funding is secured before
executing the MOU. If funding has not yet been secured and the MOU is signed, it's
with the understanding that work will not commence until the court has approved
funding. Both the VOS and the defense attorney retain a signed copy of the MOU.

A copy of the MOU can be found in Appendix 5. The MOU is

a flexible document that can be adapted to meet unique But Remember : The

VVOS does not want to
collect or even have

circumstances but serves as a written agreement that

reiterates the expectations of both parties. It can also serve knowledge of
- Rslid
as a useful reminder if, in the future, the defense seeks privileged or related

to defense strategy.

information or in some other way requests something from
the VOS or the DIVO process that falls outside of DIVO

principles.

That the VOS will be mentored is another area of practice that requires a level of trust
on the part of the defense. The initial meeting is an opportunity to clarify that process
and answer questions. The MOU helps to insure the integrity of the attorney work
product element. In Texas the mentor is typically part of the initial meeting if schedules

allow.




Finally, the face-to-face meeting allows for the collection of additional information
necessary to facilitate outreach to the victim survivor. Appendix 6 is a list of questions
and issues that likely will be useful although not every question may be relevant in every
case and / or a particular case may raise unique issues that require additional

information.

Victim Survivor Contact

Once the VOS has an indication that funding has been secured, work can commence
on victim outreach. The first step is a letter from the defense attorney to the victim
survivor introducing DIVO and the VOS. Typically the VOS drafts the letter on the
attorney’s behalf for their consideration. The VOS will have sample letters from their
training as will the VOS’s mentor, but key elements in the attorney letter are typically:

» An expression of condolence;

* A commitment to reducing the trauma of the process to the degree possible;

* A brief introduction of DIVO;

* An introduction of the VOS as well as an indication of when the VOS will be in

contact; and

» List of other victim survivors to whom the letter is being sent.

There has been much discussion and debate about identifying the defendant by name,
language used to describe the crime, and other sensitive language issues that will by
necessity have to be considered. DIVO practitioners, victim advocates, restorative
justice professionals, and many others have argued different viewpoints passionately
and persuasively, but without consensus. Ultimately the language used in written
communications will have to reflect personal preference, local practices, the VOS’s
training and experience, and instinct. The VOS will craft the letter in close consultation
with their mentor and may consult with other practitioners as needed.

Once the VOS and the defense attorney have agreed on the content of the letter, the

defense attorney mails the letter over his or her signature, usually on firm letterhead.



It's important that the VOS knows when the letter is mailed so that the timing of the

VOS’s letter is consistent with what was promised in the introductory letter.

At the appropriate time, usually within four or five days, the VOS follows up with their
own letter. As with the attorney letter, the VOS will have sample outreach letters from
the VOS training as will the VOS’s mentor, but key elements in the VOS letter are
typically:

* An expression of condolence;

* An explanation of DIVO and how and why the defense attorney is utilizing it;

* One or two examples of things victim survivors have wanted from the defense in

other cases;

» Assurance of confidentiality;

» Option not to participate;

* The VOS’s contact information and timeline for follow up; and

» List of other victim survivors to whom the letter is being sent

As with all written communication, the defense attorney must review and approve the

letter prior to it being sent.

Additional debate and discussion has centered around the practice of identifying other
family members to whom similar letters are being sent. Valid arguments opposing the
practice pertain to issues of privacy as well as the recognition that family members may
be estranged from one another and / or may have very different desires as it relates to
participation in DIVO. Listing other family members may result in additional aggravation
or upset for reasons that cannot be anticipated by the VOS. On the other hand, listing
those to whom letters are being sent underlines principles of transparency and
collaboration. Knowledge is power and this information gives families the opportunity to
coordinate their response in some way or to give the VOS direction as to whether and
how victim survivors wish to be contacted. This information also helps avoid allegations
that outreach was made only to especially vulnerable victim survivors or those victim

survivors believed to be more friendly toward the defense. At the present time the



Texas model identifies in each outreach letter those to whom other letters are being

sent.

As is indicated in the body of the letter, a follow up phone call is made — usually within
three or four days. The VOS should consider when the victim survivor is likely to be at
the number before calling but should be prepared to leave a message if necessary. As
it cannot be known who might listen to a voicemail message, messages should be brief
and something to the effect of, “This is John Doe. | recently sent you a letter and
indicated that | would follow up with you by phone. | will try you again in a day or two
and can also be reached at 555.5555.” Generally no more than two phone messages
should be left as the victim survivor has a letter with contact information as well as

voicemail messages.

No means no. At any point that the victim survivor expresses the desire not to
participate in DIVO, no further contact is initiated by the VOS regardless of what
happens with the case in the criminal justice process. However, in cases where direct
contact is never made for whatever reason, a VOS may choose to write or call again at
a key point in the criminal justice process to re-offer services. As was the experience
with one VOS:

The attorney sent her letter and | sent my letter,  than left two voicemail
messages. The voicemail didn’t have a name or numb  eronitso | was
never absolutely sure | was even calling the right number and | never heard
back from anyone. But about eight months later | d  ecided to try again
since the resentencing trial was coming up. This t ime | did reach the
mother and she did have some questions about the pr ocess that the
defense was able to answer. I'm glad | thoughtto  try again.

A review of all possible scenarios is outside the scope of this manual but a significant
part of the VOS training focuses on appropriate victim outreach and how to handle
challenging situations as they arise. The VOS’s mentor can also assist with problem-

solving as needed.



Once contact has been established, how the process unfolds depends entirely on the
needs and interests of the victim survivor. The VOS will suggest a face-to-face meeting
at the time and location of the victim survivor's choosing but services are not dependent
on such a meeting. The VOS'’s job is to listen and learn, as well as assist the victim
survivor in articulating needs that may be taken back to the defense. Because the
VOS's task is to help create that bridge, the VOS will refrain from answering questions
even if they possess the knowledge or expertise. If the victim survivor does have
something they wish to have taken to the defense, the VOS will also explore with the
victim survivor in what way they wish to receive the defense’s response. Some have
requested written responses, a response made through the VOS, a direct phone call or
even a face-to-face meeting. If the victim survivor wishes, meetings with the VOS could
take place with the prosecutor or prosecutor-based victim assistance coordinator

present or even in the office of the prosecutor.

All communications between the VOS and the victim survivor are confidential. Even if
the VOS learns something that is potentially useful to the defense, that communication
is not shared. The only exceptions are those things that the victim survivor specifically
authorizes the VOS to pass along to the defense. By engaging in DIVO the defense
attorney agrees not to use the VOS to pass along messages or to explore possible
concessions for the defendant. Neither the VOS nor their records may be subpoenaed
by the defense. The defense also agrees not to contact the victim survivor in any other
way for any other reason unless they are a fact withess and would ordinarily be
contacted as part of the investigation. Should that be necessary, the VOS will clearly
distinguish in writing their role from that of the investigator.

By engaging in DIVO the defense attorney also agrees to respond to every request in
some fashion. Even if the request cannot be accommodated by the defense the
response will come with an explanation as to the reason. As necessary, the VOS may
assist the defense attorney in both thinking about the issue or question presented by the

victim survivor, as well as in the formulation of an appropriate response.



Collaboration

Central to the implementation of DIVO is collaboration. As one of DIVO'’s goals is to
reduce harm inflicted by the criminal justice process, care is taken to insure that tension
is not inadvertently created by a lack of transparency and collaboration. The Texas
model has as part of its practice the notification of the prosecutor-based victim
assistance coordinator when DIVO services are being utilized whenever possible. This
practice is not without risk — and may be reconsidered depending on a pattern of

response by the system-based community — but to implement DIVO without it only

heightens the adversarial character of the process rather than reducing it.

Prior to the defense attorney’s letter being sent, the VOS contacts the prosecutor-based
victim assistance coordinator to let them know that DIVO services are being utilized. In
addition, the VOS urges the defense attorney to alert the prosecutor. If the funding
motion has not been filed ex parte, as recommended, it’s likely that the prosecutor’'s

office is already aware of it.

The prosecutor-based victim assistance coordinator is invited to be a part of the process
for three reasons. First, Texas legislation mandates every DA'’s office to have a victim
assistance coordinator. Alerting that person as to the provision of DIVO shows respect:
both to the individual who is likely providing victim assistance services and to the entire
field of prosecutor-based victim services. Second, it is quite likely that the victim
survivor will seek the opinion of their victim assistance coordinator before deciding
whether or not to utilize DIVO. Victim assistance coordinators already knowledgeable
about DIVO and who have been given a “heads up” in a particular case are more likely
to respond to victim survivor inquiries in a non-reactive manner and may be able to
assist them in thinking of ways DIVO might be able to meet their needs. A situation
where the victim survivor becomes caught between the victim assistance coordinator
and DIVO is to be avoided at all costs. Third, the victim assistance coordinator can be

an invaluable source of information about the victim survivor as well as a secondary



source of information about potential needs they might have. This information was very
helpful in one case.

The victim assistance coordinator asked me whenlw  as planning on
mailing the letter because it turned out she knewt  he family was on a much-
needed vacation. With her input we agreed to hold off mailing it for a week
so that it wouldn’t be in that big pile of mail tha t's waiting for you when you
get back from vacation and so that the parents woul d be back to somewhat
of a routine before they received it. The victima  ssistance coordinator also
said she’d call and let them know it was coming and that we’d talked so
that it wouldn’t be quite so much a surprise. She made my initial contact
with them a lot easier.

As much a part of the adversarial process as any other player in the criminal justice
system, prosecutor-based victim assistance coordinators are typically skeptical about
DIVO and have legitimate concerns about how it could be misused. It's likely that some
will express those concerns to victim survivors although ethically neither a prosecutor
nor prosecutor-based victim assistance coordinator can forbid a victim survivor from
communicating with a VOS or with the defense. And these concerns are often based
on actual experiences in which defense attorneys have acted in ways that were at best,

clumsy and misguided, and at worst, intentionally misleading and harmful.

In an overview and analysis of DIVO prepared by the South Carolina Office of the
Attorney General, a series of questions to be asked by the victim survivor is suggested
to aid in clarifying the VOS'’s role and boundaries.* Questions include:
* Are you a DIVO [VOS] or here to advocate for the defense?
* Are you going to keep our discussions confidential?
* Are you going to report back to the defense what happened between us if | do
not want you to?
* Are you going to give the defense your “read” or “assessment” of me and what |
am feeling, and how that might be used to their advantage?
* Does the defendant want to admit guilt to me, and tell me he is sorry for what he
did?



System-based advocates and the victim survivors they serve may want to use these or

similar questions to identify for themselves the role and boundaries of a VOS.

Payment

Unless other arrangements have been made, the work of the VOS is paid work. In
indigent defense the court approves funding for the position. In some jurisdictions
public defender offices have discretionary budget for defense-based victim services. In
cases where the defendant is funding their own defense, the defendant is responsible

for this as with all expenses related to the defense.

Rates for service vary from state to state but generally run between $50 and $75 an
hour plus expenses. Travel time is billed at a reduced rate. The VOS training will have

provided the VOS with guidelines in this area.

Recognizing the value of DIVO as well as economic obstacles in many cases, most
DIVO practitioners are willing to take cases pro bono. The Texas model is working to
expand ways in which DIVO can be accessed at no cost and defense attorneys
interested in DIVO are encouraged to inquire about services even if funding seems

unlikely.

“

effectively, zealously, passionately, and
with integrity if we repress the feelings
of sadness, loss, and empathy that
were first evoked upon hearing of the
murder? Are we not failing to address
the core of the matter, that thing that
drives the very prosecution we seek to
defend against? If we could speak to
that thing, that palpable heart-rending
life-changing wave of emotions left in
the wake of murder, would not we be

DIVO and Relationship with Defense

Counsel

DIVO allows for defense counsel to relate
to victim survivors in a less adversarial,
more respectful way than has been
traditional practice. DIVO neither impacts
a defense attorney’s zealous advocacy for
his or her client nor erodes a defendant’s

right to effective counsel.



While DIVO may not directly aid in a client’s defense, failure to provide victim outreach

may be represent a dereliction of duty for reasons discussed in the next section of the

manual. While it is true that an attorney may not do anything to harm their client, the

defense attorney may do something that potentially will neither help nor hurt their client

but that may help the victim survivor. Just as a system-based victim services provider

would provide ethical victim services regardless of whether or not it helps the state’s

case, new standards of practice allow for similar approaches by the defense.

Victim Outreach Efforts

Defense attorneys may understandably be reluctant to engage in victim outreach based

on past experiences or stereotypes about crime victims. Common concerns include:

Fear of the victim survivor's anger and pain . Victim survivors can be a
challenging population to serve. Their very justified rage and hurt may get
directed toward those who cross their paths, regardless of whether or not they
were involved in the harm. As proxy for the defendant and / or as a party to the
criminal justice system, defense attorneys are especially vulnerable targets. In
addition, many victim survivors want things from representatives of the system
that they cannot provide even if they wanted to, or have expectations about the
process that are unrealistic or inaccurate, and that may provoke a negative

response.

Uncertainty about what to say or do after an expres  sion of condolence. Ifa
defense attorney does make a gesture, then what? It's hard to predict how the
expression of condolence might be taken and what will be appropriate after that.
Concern about it being taken the wrong way, about it being clumsily expressed,
about what to do if it does lead to an exchange, are enough to make anyone

reluctant to try.



Concern about how it impacts client advocacy . Defense attorneys may be
concerned that victim outreach will somehow negate zealous advocacy for their
client. It can be difficult to imagine that any gain for the victim survivor won't also
result in a loss for the defendant. The adversarial process helps to insure that

roles and boundaries do not get blurred.

Attempts in other cases haven’t resulted in any tan gible benefit. Some
defense attorneys can point to cases where victim outreach either didn’t bear any
fruit for their client or may have actually created problems. Especially with
something out of the ordinary, most people are reluctant to try it in the first place
and will be even more reluctant to try it again if their first effort was

unsatisfactory.

Victim survivors always want the maximum penalty. It may seem as though
all victim survivors want the maximum penalty (and then some). It may seem as
though the media, victim groups, the legislature, and the DA'’s office are all in

collusion to invoke the maximum penalty possible in every case.

All of the above are legitimate concerns and experiences and DIVO offers a mechanism

for addressing these issues in a principled way.

Involuntary Relationship and DIVO

Crime creates an involuntary and unlikely relationship

“| slept on death row with that is situationally induced between the victim survivor
[offender] for 12 years Xi ver - : o
and it was killing me the and the offender.” It's involuntary in the sense that it is
same way it was killing forced upon victim survivors as a consequence of crime
him — a different way but |
was dying the same as he although it should be noted that in some crimes the victim
was.” . .
Koter ot tirder v survivor and the offender have a pre-existing

relationship. Whether or not the victim survivor and

offender knew each other before the crime occurred, the resulting relationship is intense



because it was formed off of a violation or willful disregard for life. Usually, the sense of
personal violation associated with the loss of life or related circumstances does not
resolve but remains “hot,” — alive and current, wreaking additional damage in the minds
of victims. A crime victim may refuse to drive with a man in car because a man had
previously raped her at gunpoint in her vehicle. Another may be consumed by fears of
retribution from the offender’s family after he was sentenced to death. Itis not unusual
for parents whose child was murdered to regularly check with the prison about the
offender’s status or monitor the offender’s website for new developments. Many victim
survivors feel like hostages to the offender because they long for answers to questions,
answers that only the offender has. These examples show that the involuntary
relationship takes root and is ongoing as it manifests itself in notable ways in the lives of
victim survivors. Said one woman whose son was murdered, “When you asked my son
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for a ride our three lives were cemented together for an eternity.

The goal of restorative justice is to alter that relationship so that victim and offender
stand in ‘right’ relationship with each other.® ‘Right’ relationship refers to the promotion
of healing when harm has occurred and demarcates that the offender, who is
responsible for the harm, has an obligation to ‘right’ the relationship to the degree
possible by at the least providing for the needs of the person who has been made a
victim. In DIVO that obligation is carried by the defense who serves as proxy for the
defendant. In part due to this involuntary relationship, victim survivors may have needs
that only the offender can meet — needs for information, accountability and putting

things rights. The principles of restorative justice help to guide these obligations.

[R]estorative justice philosophy starts with victim s — the harms they
experienced and their needs for repair. Helping an offender become
accountable is a step toward restoring the victim. Offenders’

recognizing their obligations to their victims is t he foundation of
restorative justice.

DIVO further recognizes that at least initially and perhaps for the duration of the legal
process, the defense attorney may need to serve as proxy for the defendant in

addressing the harms caused by the offense.



In serving as proxy, the attorney’s first task through DIVO is to understand the specific
harms that the victim survivor has experienced. The second task is to learn about the

victim survivor’s interests and needs, and to identify those that

the defense can potentially meet. Listening, learning, and reco

responding — not advocacy on behalf of the offender — is the AR L
only agenda. It should be noted that even when the defendant i Eiiis W

addressed by the——
is believed by the defense to be innocent of the charges, harm defense — and
has still occurred and victim survivors may have needs that WIIF

the defense can meet during the process. While an innocence
defense will limit some of the ways in which the defense can respond, it will not prevent

a response.

The core process then focuses on providing information, or in other ways responding to
the survivors’ interests and requests, to the maximum extent possible. Responding to

victim survivor needs is possible in every case. At the very least, treating survivors with

respect in every aspect of the case is essential. It is part of the obligation of putting
right and is even recognized by the Constitution of the State of Texas. Article 1, Section
30 says “a crime victim has the right to be treated with fairness and with respect for the
victim’s dignity and privacy throughout the criminal justice process.” That obligation
does not fall only to the state, but to all parties.

Examples of ways in which victim survivor needs have been met are described in more

detail on page 46 but in short, survivor needs often fall within the following categories.

Emotional
* Arequest that the defense team meet with victim survivors to listen to their hurt
and pain.
* An explanation as to why the attorney is defending someone who has caused
such harm.

Information about the defendant
» Biographical information including information about the defendant’s family, what
the defendant was like growing up, and how the defendant’s family is reacting to
the crime.
* Whether the defendant is remorseful and prepared to apologize.




Issues of courtesy
* The relaying of significant days and dates that the victim survivor would like to be
kept free of court proceedings.
* Whether and how they wish to be acknowledged in court.

Issues of procedure
* Arequest to have advance notice of motions filed or difficult testimony or
exhibits.
* Knowledge of whether or not and how particular types of information might be
used.
» Basic information about the criminal justice process.

Issues of strategy
* Why the defense attorney is representing someone obviously guilty or who has
even confessed.
* Why and how particular types of information might be used.
* Why certain motions are being filed or particular strategies utilized.

Questions about the crime
» Specific questions about the crime that only the defendant can answer.
* Return of non-evidentiary property.
* Insight into the defendant’s motivation.

One reason that the VOS will seek to meet directly with the victim survivors is to help in
sorting out interests. Victim survivors often do not know what is even possible or are
unable to consider the things that might constitute interests and needs until they have
interaction with the VOS.

DIVO Ethics for the Defense

Develop the relationship with the victim survivor t hrough an expert — a Victim
Outreach Specialist (VOS). The VOS has been specially trained, is mentored, and
adheres to a code of ethics and principles of practice. Defense-based victim outreach,
like services provided by other parties within the criminal justice system — prosecutors,

law enforcement, corrections — use specially educated and trained personnel.

The VOS must be an independent expert retained byt  he defense, not a member

of the defense team. In order to remain victim-centered, the VOS cannot hold dual



roles within the process. This protects everyone in the event that the interests of the

victim survivor run counter to the defense’s obligation to their client.

The mission of the VOS is to develop a relationship with survivors and to bring

the defense attorney, and by proxy, the defendanti  nto that relationship. Beneficial
interaction between the parties can only take place within the context of a relationship.
That the VOS engages in the work largely independently as well as confidentially is
different from other experts that may be hired by the defense, and the absence of direct
control can be a challenge for some attorneys. However, assurance of confidentiality is
one of the tools that the VOS must have in order to do the job they're hired to do. But
as the VOS'’s job is to create a bridge between the victim survivor and the defense, the
VOS will refrain from answering questions or otherwise meeting victim survivor needs

independent of the defense.

The VOS must be, and be allowed to be, victim survi  vor-centered. The only
agenda is to learn from the survivors and to help the defense team and defendant
respond to the survivors. VOS cannot and will not advocate with survivors on behalf of
the defense nor is there any expectation that the victim survivor will meet defense

needs and interests.

The parameters of the relationship between the defe  nse attorney and the VOS are
clearly identified. Careful vetting at the time the service is requested along with the
MOU assures that the parameters of the relationship have been understood and agreed
to by both the defense and the VOS.

The defense attorney and VOS must have frequent and regular communication.
Independence and confidentiality does not negate the VOS’s obligation to engage in
regular communication with the defense. Preferences pertaining to frequency and
method of communication should be stated at the beginning of the relationship but at a
minimum should occur every time the VOS has contact with the victim survivor and at

every significant point throughout the criminal justice process. As previously stated, all



written communications from the VOS to the victim survivor will be approved by the

defense in advance.

The defense must respect the VOS's relationship wit ~ h survivors. This is part of
giving the VOS the tools required for their work. The VOS must first establish a
relationship with the victim survivor before the defense can be invited in. But the VOS is
always aware that their job is to create a bridge between the victim survivor and the
defense in order for the defense to respond, and will make every effort to make that

happen.

The defense must trust that information communicate d by survivors to VOS will

be passed to the defense when the time is right. Defense attorneys are
understandably interested in learning about anything that might be germane to their
client’s defense, which is another reason that allowing the VOS to operate confidentially
can be a challenge. However, it's important to note that the likelihood of the victim
survivor having knowledge or information significant to the case that will not be
discovered some other way, is very small. Information that might be truly relevant that
would not otherwise be accessible except through the victim survivor, would not be
available to the defense anyway. Nothing is lost and through a relationship built on
integrity the possibility of communication can be developed.

The defense must respond to survivors’ questions. In committing to DIVO, the
defense also commits to responding to every request from the victim survivor in some
fashion. That does not mean, of course, that the defense will not carefully consider their
response within the context of their primary obligation to their client. It may be that only
a partial response can be given. Even if the defense cannot respond to the degree that
fully meets the victim survivor's needs, there will be an explanation as to why and

possibly details as to circumstances in which a fuller response could be given.

The defense attorney and the VOS must work creative |y and compassionately to

meet survivors’ concerns and interests. The key here is the defense’s willingness to



set aside their conditioning to withhold information in order to give consideration to the

victim survivor’s request. And although careful deliberation does not always result in

acquiescence, experience has shown that the needs of victim survivors are often things

that can be addressed with little or no impact on defense strategy.

Does DIVO Help the Defendant?

DIVO’s purpose is to help the victim survivor.
However, zealous advocacy for defense clients
calls for victim outreach and is not compromised

by victim outreach.

If the defense fails to create a
mechanism by which the victim survivors
can reflect upon their interests and needs
that may be only met by the defense, that
leaves their only source of information

and vehicle for input into the process the

government. The government's agenda
is counter to the defendant’s. Without victim outreach, the defense blocks the
only avenue by which the victim survivors may be in any way influenced by the

defense’s efforts.

Similarly, new options typically develop only within the context of a relationship.
If, by not engaging in victim outreach, the defense precludes the possibility of a
relationship between the victim survivors and the defense attorney who serves as
the defendant's proxy, the possibility of identifying and exploring new options is

thwarted.

The government's justification for a particular course of action is often that of

"victim outrage." As noted by Assistant Federal Public Defender Benji McMurray,



the government may not, in fact, know the victim survivor’s wishes in a particular
case.” Failure to engage in victim outreach precludes learning about the victim
survivor’s interests and needs and how those might be addressed by the

defense.

As it relates to capital cases, the American Bar Association both acknowledges
victim outreach and describes it as “essential.” The guidelines read in part,
“should know and explore with the client” both the “concerns of the [survivors]’

and possible “concessions the client might offer such as ... meetings between
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[survivors] and the client” and “a public statement o[f] remorse, or restitution”).

Finally, victim outreach allows for the expression and address of the harm that
has brought about prosecution in the first place.

How can we represent our clients effectively, zealo  usly,
passionately, and with integrity if we repress the feelings of sadness,
loss, and empathy that were first evoked upon heari ng of the
murder? Are we not failing to address the core of the matter, that
thing that drives the very prosecution we seek to d efend against? If
we could speak to that thing, that palpable heart-r  ending life-
changing wave of emotions left in the wake of murde r, would not we
be defending our clients more effectively? Of cours e we would. We
cannot defend the person accused of committing a mu rder without

acknowledging and addressing the wrong that our cli ent is accused
of. But most of us do not address the wrong directl y. We try to raise
doubt about our client’s involvement, we mitigate h is or her

culpability, we counter the aggravating circumstanc es—but we do
not speak to the harm done to the victim and his or her survivors.
Why not? Because we have been conditioned by the a  dversary
process to think that the survivors of homicide are on the other side,
that they have disdain for our clients and for us f or defending them,
that we appear and even feel disloyal to our client s if we open
ourselves to their feelings of sadness and loss. In this way, we forget
or repress the empathy we once felt for them, andw e ignore that
thing that drives prosecutors to seek, and jurors t 0 impose, death for
our clients. The consequences of this are profound both in and out
of the courtroom. **"



What Kinds of Needs Has DIVO Addressed?

Victim survivors have utilized DIVO to address a great many types of needs. The
following are just a few examples that illustrate the kinds of needs DIVO practitioners

have learned about and responded to.

Emotional needs — In one case both the prosecutor and defense team had turned over
three times which resulted in significant delays and the victim survivors, some of whom
were also fact witnesses, having to undergo many of the same processes and
procedures multiple times. When given the opportunity to think about needs that might
be met by the defense, the victim survivors requested the resumes of the entire defense
team — their position being that they had been “investigated” so much that it was only
fair that the defense team reveal themselves in a similar manner. The VOS worked with
the attorneys to expand their resumes to include personal information such as marital

status, number of children, and community and church involvement.

Information about the defendant— In a case that had been unsolved for more than
two decades, the defendant, when finally identified and charged, was found to have
significant health problems including leukemia. The victim survivors requested that the
defendant be examined by a department of corrections doctor and the defendant’s
health report shared with them. The defense sought and was granted judicial approval
for the examination and the ensuing medical report was forwarded to the victim

sSurvivors.

Issues of courtesy — In a particularly high profile case the defense attorney making
closing arguments invited his spouse and high school aged children to be in court that
day. Somehow learning of these plans, a friend of the victim survivors contacted the
VOS, who in turn contacted the defense attorney to relay the family’s feeling that by
inviting his own family, the victim survivors’ suffering was being made even more of a
public spectacle than it already was. The attorney expressed his apologies and, while

his wife did come to court that day, his children did not.



Issues of procedure — In several instances victim survivors have requested that they
be notified by the defense at the time motions are filed so that they don’t have to learn

about them in the media.

Issues of strategy — In one case in which DIVO was used the family of a young woman
who was murdered wanted to know how the defense attorney could “live with himself”
defending someone who could commit such a heinous crime. With their agreement that
they would accept a response, the attorney crafted a very thoughtful letter explaining
that his motivation was not getting his client off as much as it was making sure that the
government played by the rules and met all its obligations before taking away his
client’s liberty. The letter talked about what had interested him in the law in the first
place and also noted that if he did his job right, there would be fewer grounds for
appeals in the future. After the sentencing, the family approached the defense attorney
in court and thanked him both for the letter and for doing such a good job defending his

client.

Return of property — In one case involving a domestic violence homicide, there had
been a period of time between the murder and the defendant’s arrest during which he
discarded many of his wife’s belongings and moved out of their apartment. The victim’s
parents very much wanted to get their daughter’s scrapbook albums — a request they
made through their VOS. Initially the defendant said he’d thrown them out. Over the
course of some weeks he changed his story about the albums but his attorney was able
to work with him and help him to see that cooperation might be to his benefit. The
defendant acquiesced and through his attorney, got a message to a friend who was
storing several boxes to release the boxes to the parents. Although the boxes
contained only some of the albums (some were never found), they also contained other

personal items that the parents were happy to have back.

Questions about the crime —  In a double homicide neither the police investigation nor
medical examiner’s report could say with any certainty which of the victims had been
shot first. Understandably, this was information that was important to the families

involved and they asked that the defendant be allowed to answer the question. The



defense team carefully considered the request and allowed the defendant to answer the

guestion.

It's important to note that several of these examples don't involve significant challenges
to issues of defense and defense strategy, which is a common concern raised by
defense attorneys. However, it's also important to note that a defense attorney will

never know if there is an issue that they can address unless they ask. Moreover, even

when the request does impinge on zealous advocacy, giving careful consideration to the
request as opposed to the more reflexive response of “no” may ultimately result in a
response that can still meet some or all of the victim survivor’s needs without

compromising the work of the defense.

Training Defense Attorneys

Training defense attorneys about DIVO requires a focus on potential benefit. Whether
the training lasts an hour, a half day or a full day,
participants will be most interested in how DIVO
can help them do their job or gain benefit for their
client. Appendix 7 contains agendas for trainings
of different lengths and supplemental power
points. Contact the state bar association to see if
continuing education credit can be provided for

attendees.

This manual contains the information needed to
conduct a training. It is recommended that at
least one trainer be an attorney in order to

respond to specific legal questions that arise.

Many of those issues have already been

discussed elsewhere in the manual.



Trainers must remember that DIVO is going to be a very new concept to most attendees
and challenging to take in all at once. It might help to ask the audience if anyone has
ever reached out to victim survivors either formally or informally and how they felt about
that experience. Often attorneys will recall a time when that happened, or even a time

when the victim survivors made an overture to them.

Remind attorneys that something as simple as knowing whether and how victim
survivors wish to be acknowledged by defense counsel is one less thing they have to
worry about when in court and DIVO often helps clarify that. In fact, anything that
reduces tension, even minimally, is going to make their job that much easier.
Acknowledge that they are likely interested in doing their job in ways that don't inflict

additional and unnecessary harm.

Appendix 8 contains pre and post surveys that can be used as-is or adapted for your
evaluation purposes. In pilot trainings of defense attorneys conducted by IRJRD, more
than three-fourths of respondents showed an increase in post-test scores over pre-test
scores. Areas examined include familiarity with the DIVO process, familiarity with the
experience of victim survivors, overall knowledge of DIVO and source of information,

prosecutor attitudes related to DIVO, and defense attorney attitudes related to DIVO.

Summary

DIVO offers defense attorneys a mechanism that, for the first time, opens access to
victim survivors and provides an opportunity to respond in compassionate and
meaningful ways to the harm they carry as a result of the crime forced upon them. This
privilege has the potential to elevate the quality of defense practice, particularly in
homicide cases. More importantly, this privilege expands significantly victim survivors’
chance to get deeper needs met—needs that when unaddressed can impede their

healing for years.



DIVO will not happen overnight. It requires vast changes in mindsets for acceptance
and particularly so for defense attorneys who, until now, have seen the strength of their
advocacy as dependent on zealously maintaining a singular focus on the defendant.
Rather than weakening their position, DIVO offers defense counsel an additional tool
that broadens the scope of what is possible and potentially increases the options for
defendants. As stated by Richard Burr, “If we fail to act with compassion toward the

victim survivor, we cannot ask that same compassion be shown our client.”
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No.

STATE OF TEXAS

IN THE DISTRICT COURT
VS.

JUDICIAL DISTRICT

8 COUNTY, TEXAS

ACCUSED’'S MOTION FOR APPOINTMENT OF
DEFENSE INITIATED VICTIM OUTREACH
SPECIALIST IN CAPITAL CASE

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW [CLIENT’'S NAME] in the above styled andmbered cause, by and through
his attorney of record, [COUNSEL’'S NAME], and resfielly moves the Court to appoint a Defense

Initiated Victim Outreach Specialist to assist lie tpreparation of his defense, and in support tiere
would show the Court as follows:

Accused has a right to effective counsel. Effectissistance of counsel includes and extends to

an obligation to make adequate investigation aegamation.

The Court may authorize the defense to obtainsinyative, expert, or other services that are
“reasonably necessary for the representation ofdefendant.”

The services of a Defense Initiated
Victim Outreach Specialist are reasonably necedsamhe representation of [CLIENT'S NAME].

Until recently, defense counsel in capital prosiecst viewed the surviving relatives of a murder

victim as informal members of the prosecution tea@®ften seen for the first time in court hearings,



accompanied by law enforcement officers, victimdv@cates and prosecutors, the survivors were not
deemed approachable. The prosecution team regtfdhgs perception by conferring with the survivors

and purporting to represent their interests —itngdhe survivors, at least informally, as theients.

A

In the federal system, the appearance that homseidavors are adjuncts to the prosecution team
has been nurtured by programs within the Departrokdustice designed to serve crime victims and the
survivors of crime victims. Moreover, in federapital prosecutions, the United States Attorney is
directed to consult with survivors in the processl@ermining whether to seek the death penaltje T
United States Attorneys Manual, § 9-10.060, “Coragidn with Family of Victim,” prescribes the
following:

The United States Attorney should consult with fdumily of the victim concerning the

decision whether to seek the death penalty. Théed8tates Attorney should include the

views of the victim's family concerning the dea#imalty in any submission made to the

Department. The United States Attorney shall ndfiky family of the victim of all final
decisions regarding the death penalty.

Similarly, within the State of Texas, the appeaeatiat homicide survivors are adjuncts to the
prosecution team has been nurtured by prosecutioghays. As the Court is aware, in most Texas
jurisdictions, including this District, the staffembers of the prosecuting attorney’s office inclade
victim impact coordinator, whose duties in theony designed to serve crime victims and the sursiabr

crime victim.

VI.



Over the past five years, the capital defense camitsnhas come to realize that the traditional
view of survivors as clients of the prosecutioraisistake, both from the perspective of survivard a
from the perspective of counsel’s ability to defaslignts zealously.SeeRichard Burr,_Litigating with

Victim Impact Testimony: The Serendipity that Hasn@ from Payne v. Tennesse38 CGORNELL L.

Rev. 517 (2003) and Mickell Branham and Richard Buwnderstanding Defense-Initiated Victim

Outreach and Why it is Essential in Defending ai@hClient Hofstra Law ReviewVol. 36, No. 3

(Spring, 2008) .

VII.

From the perspective of survivors, survivors arghee members of the prosecution team nor the
clients of the prosecutors. They have suffereg@gmegious, immeasurable loss through no fault ef th
own. While they have an interest in seeing thabewvier is responsible for this loss is identified &eld
accountable, this is not the only interest theyehdnat the judicial process might address. Sursiaiso
have a need for information, including the neeétriow: Why was my loved one murdered? What did
my loved one experience in the course of beingd#l What did he or she say and do before deatbzam
What is going to happen in the prosecution? Hawg lwill it take? What are the steps that mustlien
before the prosecution is over? What is goingrothé prosecution at any particular time? 88 Cbtne

Rev. at 526-527.

VIILI.

Further, survivors have a need to “get throughpitzesecution with as little re-traumatization as

possible.” Id. at 527. Yet the judicial process is rife with opgpinities for re-traumatization:

Every court proceeding creates the risk that sorgiwvill relive the experience of

learning of their loved one’s murder and re-experé empathetically, the murder itself.
This problem is often at its worst during the triahere the details of the murder are
revealed publicly. If a death sentence is imposedry post-conviction proceeding and
development poses the risk of further traumatirationdeed, because post-conviction



proceedings usually span a number of years, thke @fccontinuing re-traumatization
may also extend for many years.

Id.

Moreover, survivors’ interests in seeing that wherds responsible for the loss of their loved one
is identified and held accountable vary from suovivo survivor. Some do not care what kind of
punishment is imposed on this person. Some daneSwant the death penalty. Some do not; some
would even be aggrieved if the death penalty wesgosed. Most want some assurance that the offender

will not hurt anyone else. Some want to meet withoffender. Some do not.

While the prosecution can respond to some of theseds, only the defense team and an Accused
can respond to others. For example, the informati@at is often uniquely within the domain of the
defendant and defense team includes informationtathe victim’s last moments and last words, about
why the murder happened, about why the victim vilsgled out, and about what the defense lawyers are
doing to defend their client and why they feel ltkey have to defend their client in the way thes; aTo
be sure, attorney-client confidences and the negdatect clients from self-incrimination — as wadl the
need to defend on the basis of doubt about guitiay shape the way the defense can respond to these

needs of survivors. However, the potential fordeéense to be helpful to survivors is always there

XI.

Moreover, only when the prosecution and the defees¢éogether can some of the needs be met,
such as the need to have the judicial process toradinal conclusion quickly so that the surviveen

tend to the inner work they must do to live witk thss they have suffered.

XIL.



From the perspective of defending clients zealquddfense counsel make a mistake if they cede
exclusively to the prosecution the opportunity &velop a relationship with the survivors. Unldssyt
develop a relationship with survivors, the defensay never know the broad and diverse range of
interests and needs that survivors feel and aretaldrticulate. They may never know, for examifiat
the survivors want the judicial process to be aygackly and would be amenable to a dispositionhef t
case by plea bargain. They may never know thécpéat suffering that the murder has brought itte t
survivors’ lives, and how they might respond conspagately to their suffering, rather than insensity,
due to ignorance. They may never know that theiwons would like to meet with their client and,
through that contact, begin to come to some peboetavhat has happened. They may never know that
the development of a relationship based on respeticompassion for survivors may help survivors fee
less like distraught bystanders and more like paaticipants in a process which usually affectarthe

profoundly. 88 Cornell L. Rev. 517-518, 527-529.

XIIl.

To be able to reach out to homicide survivors, aiegdawyers need the assistance of a specialist—
a victim liaison, who by training and experience¥s how to approach and develop a relationship with
survivors with appropriate respect for their pligtiteir suffering, and their fearsSeeCommentary to
ABA Guideline 10.9.1 (“approaches to the victimanfily should be undertaken carefully and with
sensitivity” and “[defense counsel] may considezkseg the assistance of . . . a defense-victinsdiai. . .
in the outreach effort”). They are sent out withlyoone goal: to develop a relationship with, tget
know, and serve as bridge between, the defenstharglirvivors so that the needs of the survivonsbea
considered, addressed and met, if possible. Theyat sent out to manipulate or in any manner take
advantage of victims. How the relationship depsland the fruits of that relationship are solely
determined by the interests of the survivors areahility of the defense — and in some instances th

prosecution — to meet those interests.



XIV.

In one recent case, defense based victim outrgaetiadists developed a mission statement to
assist survivors in understanding what they sotmlio. That statement captures succinctly theiamiss

of defense-based victim outreach specialists incapyjtal case:

MISSION OF DEFENSE-BASED VICTIM LIAISON

The mission of the victim liaison is to meet theed® of victims that can be addressed
through a relationship with the defense team. Vieém liaison works on behalf of
victims at the request of the defense team. Vidi@sons are professionals guided by
the values embedded in the philosophy of restaajiystice. Restorative justice
encourages offender accountability, seeks oppdigsrfior victims to play a more central
role in the process through which criminal chargesresolved by the courts, and seeks
to address the needs of both the victim and thend#r that can be met during the
judicial process.

XV.

The defense attorneys representing [NAME OF CLIERognize the adversarial nature of the
legal process and the potential of that procese-tcaumatize victims. In an attempt to ameliotthie
source of trauma, the attorneys have sought thstasse of trained victim outreach specialistsridde
the gap that often exists between victims and #ferse team. Victim outreach specialists provide a
opportunity for victims to have access to the degeteam, which has historically not been available.
This allows for victims to have interaction withtbahe prosecution and defense teams to address the

victims’ questions, concerns, and needs.

XVI.

In keeping with these principles, the declaratibthe victim liaison whom the defense seeks to
retain, [NAME OF VOS], attached hereto as Appenlixexplains the work that will be done in relation

to the survivors of [THE NAMES OF THE DECEASED VIQM(s). Estimated costs of the victim



liaison’s work during the pre-authorization periack [$ ], based on the time and expenses set iforth

attached declaration.

XVIL.

PRAYER

WHEREFORE, counsel for [NAME OF CLIENT]respectjullequest that they be authorized to
retain the services of [NAME OF VOS] as a victimision in this case, and to be able to expend (] to

such funds to be immediately made available to selior the services and expenses as set out above.

Respectfully Submitted,

[SIGNATURE BLOCK FOR COUNSEL]



No.

STATE OF TEXAS IN THE DISTRICT COURT

VS. JUDICIAL DISTRICT

8§ COUNTY, TEXAS

ORDER ON MOTION FOR APPOINTMENT OF
DEFENSE INITIATED VICTIM OUTREACH SPECIALIST

On this date the above Motion for Appointment of Defense Initiated Victim Outreach
Specialist was heard by the Court. The Court hefopinion that the Motion should be GRANTED and
it is ORDERED that Counsel for NAME OF CLIENT]isuthhorized to expend funds to secure [NAME

OF VOS] as Defense Initiated Victim Outreach Spestisand it is FURTHER ORDERED that the Court

has authorized immediate payment of $ betdeld in trust by defense counsel for the

payment of fees and expenses incurred by the Vittinmeach Specialist.

SIGNED this of , 20

FRESIDING JUDGE
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Potential questions during attorney meeting

Significant dates — date of death, victim’s birthday, etc.

Do you have a copy of the obituary?

What news coverage?

Spelling of defendant’s name, victim’s name

Names & attorneys for co-defendants

Who is the prosecutor & victim advocate?

Does the prosecutor know you are seeking DIVO services?

Is there a confession that is publicly known?

Community / political ramifications

Family members:

Are any fact withesses?

Is there a spokesperson?

G 6



Make clear:

- You will be mentored (define)
- All aspects of your work will be coordinated through UT

Find out:

- How and when you can expect to be paid
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One Hour Training — Defense Attorneys
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Half Day Training — Defense Attorneys

* Any of the above slides can be expanded and / or discussed in greater detail
* Bring in a victim survivor (or a panel of survivors) to tell their story
o0 How they were impacted by the criminal justice system
0o How DIVO assisted them
o If DIVO was not used / available, what might they have wanted from the
defense
* Bring in someone to speak on trauma
* Ask a defense attorney who has used DIVO to lead a case study discussion
* Incorporate the following additional slides / topics as desired
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Full Day Training — Defense Attorneys

15 min — Welcome and Introductions

30 Min — Origins of DIVO

Why have we not, until recently, attempted outreach to victim survivors?

We fear their anger and pain

Victim survivors can be a challenging population to serve. Their very
justified rage and hurt may get directed toward those who cross their paths,
regardless of whether or not they were involved in the harm. As proxy for
the defendant and / or as a party to the criminal justice system, defense
attorneys are especially vulnerable targets. In addition, many victim
survivors want things from representatives of the system that they cannot
provide even if they wanted to, or have expectations about the process that
are unrealistic or inaccurate, and that may provoke ire.

We don’t know what to say after we express sympathy

If a defense attorney does make a gesture, then what? It's hard to predict
how the expression of condolence might be taken and what will be
appropriate after that. Concern about it being taken the wrong way, about it
being clumsily expressed, about what to do if it does lead to an exchange,
are enough to make anyone reluctant to try.

We fear what being open to survivors will do to us in terms of trying to
defend our clients zealously

Defense attorneys may be concerned that victim outreach will somehow
negate zealous advocacy for their client. It can be difficult to imagine that
any gain for the victim survivor won't also result in a loss for the defendant.
The adversarial process helps to insure that roles and boundaries do not get
blurred.

We have tried and have gained nothing for our clients in the past

Some defense attorneys can point to cases where victim outreach either
didn’t bear any fruit for their client or may have actually created problems.
Especially with something out of the ordinary, most people are reluctant to
try it in the first place and will be even more reluctant to try it again if their
first effort was unsatisfactory.

We have never had a case where the victim survivors did not want the
maximum penalty

It may seem as though all victim survivors want the maximum penalty (and
then some). The media, victim groups, the legislature, and the DA'’s office all
seem to be in collusion to invoke the maximum penalty possible in every
case.

May want to ask audience member to share their own views
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- DIVO was conceived during the prosecution of Timothy McVeigh, the
mastermind behind the bombing of the Murrah Federal Building in Oklahoma
City.

- Although committed to assuring McVeigh's constitutional rights, the defense
team was keenly aware of the enormity of suffering — 168 dead and nearly
700 injured.

- From a strategic standpoint, the defense team knew that victim impact
evidence was going to be a factor as well. Many of the victim survivors were
going to be a direct part of the process and many more wanted information

and input.
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60 min — Victim Survivor Presentation or Panel

60 min — Homicide Survivor Trauma

60 min — DIVO as a Defense Response to Trauma
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45 min — Getting DIVO Started

Getting DIVO Started
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15 min — Closing Remarks
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Instructions: Please provide a response for each item that follows on the front and back of
these pages. Thank you for your participation.

1. Your Gender: ™ (® 2. Your Age:

3. Your Ethnic Background:

O . Black or African American O White O American Indian or Alaska Native

O . Asian O Hispanic or Latino O Native Hawaiian or Other Pacific Islander

4. After reading the following options, please indicate your primary occupational affiliation.

O  a. Defense Attorney

O  b. Prosecutor

O  c¢.Judge

O d. Victim Assistance Provider
e. Victim Outreach Specialist

O  f. Clergy

O

g. Other.e.g. mitigation specialist, investigator (specify)
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(Consider how you would like to be trained. Then check all that apply)

Case examples where DIVO was used.
Literature/films on restorative justice.
Information about DIVO in other states.
Training in Victim Offender Mediation.

Literature/films on victim-survivors and trauma.

O O O O O O

OBlogs/discussion with attorneys about DIVO.
OBlogs/discussion with victim advocates/VOS about DIVO.

O  Other (specify)

First-hand accounts of victim-survivor experiences in the criminal justice system.
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