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DEFENSE-INITIATED VICTIM OUTREACH

Introduction to the Manual

DIVO is a process by which victims and survivors of crime may, if they choose, access
the defense attorney or defense team through a trained Victim Outreach Specialist
(VOS) in order to attend to needs and interests that can best be addressed by the
defense. If the service is desired, the VOS works with the victim survivor, or in the
case of a homicide, the family, to identify questions, concerns and needs that can be
uniquely addressed by the defense, and communicates those issues to the defense,
assisting them, as needed, in formulating a response. Through the VOS the defense
then has an opportunity to potentially meet victim survivor needs without compromising

the due process rights of the defendant.

In a very real sense, DIVO is as much a philosophy as a “program.” Through the
historic work of countless crime victim survivors and their advocates we now have
police-based crime victim liaisons, prosecutor-based victim assistance coordinators,
and corrections-based service providers. It's time now that the defense community,
whose members serve a core function within the criminal justice system, recognize and
act upon their obligation to the victim survivors whose experiences of harm initiate and
drive the process. The responsibility for treating victim survivors with dignity and

respect falls to every member of the criminal justice system.

This manual will assist you in developing principled Defense-Initiated Victim Outreach in
your state or region. In it you will find material that will assist you in promoting DIVO
among prosecutors and other key stakeholders including defense attorneys, judges,
and victim service providers. Agendas and material for training prosecutors are
included. Finally, this manual will present programmatic ideas for maintaining and
coordinating a DIVO program, overcoming obstacles, maintaining accountability, and

assuring continuity of service.

This manual has been developed with funds from the Bureau of Justice Assistance, US

Department of Justice, in part to document lessons learned in Texas, one of the early



states to intentionally implement a DIVO program. Throughout the manual the term
“Texas Model” will be used to denote the practices and experiences in that state as
opposed to DIVO efforts in other states and at the federal level. While the Texas Model
is an expression of current best practices, Texas laws and procedures, the experiences
of a great many professionals, and more than three years’ refinement, it does not
promote itself as one that can be adopted elsewhere with no expectation of additional
reflection and thoughtful adaptations. You can anticipate making modifications based
on the laws and practices in your area. Even within this manual you can expect to find
illustrations and anecdotes that reflect practices that differ from those presented under

the rubric of the Texas Model.

As will be made clear in the history section of the manual, DIVO was initially developed
for use in capital cases and for a variety of reasons, capital cases make up the majority
of DIVO cases today. This manual discusses the use of DIVO in non-capital cases but
throughout the material the term “victim survivor” will be used to denote the person or
persons most directly harmed by the crime, either as primary victims or secondary
victims, whether or not someone was killed. What constitutes appropriate terminology
continues to evolve in the field of crime victim services and other terms may be common

practice in other parts of the country or by crime-specific service providers.

The authors of this manual, other DIVO practitioners, and DIVO proponents throughout
Texas and the United States are passionately committed to defense-based victim
outreach and stand ready to assist, advise and consult. You are not alone in your
efforts and are encouraged to utilize these people in ways helpful to your work. Feel
free to contact the Institute for Restorative Justice & Restorative Dialogue at The

University of Texas at Austin for advice, clarification, referrals, and moral support.



Introduction to DIVO

DIVO has three overarching purposes. The first is to provide victim survivors with an
additional avenue of information and services, which in turn, enhances coping through

empowerment and control. For example, the victim survivor of a home invasion may be

W receiving information from the police, from the
W prosecutor, from a community victim assistance
| viewed as being controversia

program, and from a trauma support group. Having
being time-tested and access to the defense is another means of
information and potentially a mechanism by which
the victim survivor may have input into and control

over the criminal justice process. The second is to

reduce the harm that criminal justice proceedings
inadvertently and often unnecessatrily inflict on victim survivors. The criminal justice
system is by design an adversarial one and that tension imposes a level of injury even
among those who willingly participate in the process. By creating a bridge between the
victim survivor and the defense, anxiety can be reduced through information, clarity and
control. The third purpose of DIVO is to provide defense counsel a means to relate to
victim survivors with respect and compassion. Many defense attorneys are keenly
aware of the harm that has been inflicted upon the victim survivor in a particular case
and have no desire to exacerbate their pain, indeed, would seek to reduce it if they
could. As standards of practice have evolved in the defense community there is a
greater expectation of civility and respect towards victim survivors, but defense
attorneys are uncertain about how to behave in such a way that their gestures of civility
will be accepted and not cause greater harm. DIVO provides a mechanism to address

all three of these purposes.

The following provides a snapshot of what DIVO is and is not, and each principle will be

discussed in greater detail elsewhere in the manual.

Text box quote from: Ruth-Heffelbower, D., & Gaboury, M. T. (2008). Victim-offender programs in correctional settings - Can they
effectively bridge divergent perspectives? In L. J. Moriarty (Ed.), Controversies in Victimology, 2nd Edition, p. 133. Matthew
Bender & Company, Inc.



DIVO Is:
a bridge between victim survivors and the defense attorney;
a mechanism by which victim survivors can have access to, interaction with,
and potentially influence the defense process as well as the prosecutorial
process;
voluntary on the part of the victim survivor;
a way to give victim survivors greater information, more options, and more
active roles in the criminal justice process;
a way to potentially reduce the adversarial nature of the process and its
negative impact on victim survivors;
appropriate regardless of the victim survivor’'s beliefs about appropriate
sanctions;
typically authorized and paid for by the court;
based on restorative justice principles;
guided by written, value-based principles of practice;
consistent with American Bar Association guidelines for defense counsel; and

voluntary on the part of the defense attorney.

DIVO Is Not:
victim / offender dialogue or a mechanism by which the victim and the
defendant have direct contact;
a replacement or alternative to victim services provided by the state, non
system-based programs or social service agencies;
a mechanism by which the defense is able to gather information about or relay
messages to the victim survivor;
carried out by defense attorneys, mitigation specialists, investigators, or other
members of the defense team;
guaranteed to help the defendant in some way; or

provided by someone without specific training in DIVO work.



DIVQO's History

DIVO was conceived during the prosecution of Timothy McVeigh, the mastermind
behind the bombing of the Murrah Federal Building in Oklahoma City. Although
committed to assuring McVeigh’s constitutional rights, the
defense team was keenly aware of the enormity of suffering

— 168 dead and nearly 700 physically injured.

From a strategic standpoint, the defense team, led by

Richard Burr®, knew that victim impact evidence was going to
be a factor as well. Many of the victim survivors were going to be a direct part of the
process and many more wanted information and input. Uncertain about how to proceed
in a way that wouldn’t cause further harm, the defense team sought the counsel of Dr.
Howard Zehr of Eastern Mennonite University. Dr. Zehr is considered to be the leading
expert on restorative justice in the United States and a logical source of guidance. Dr.
Zehr, along with his graduate assistant, Tammy Krause, worked with McVeigh's
defense team to identify and develop strategies that would not only reduce the trauma
of victim survivor participation but would also potentially meet needs for information and

control.

Following the McVeigh case, DIVO continued to be developed and soon became widely
utilized in federal capital cases, in large part due to Tammy Krause's entry into the
federal defender system. Ms. Krause continued to lead trainings on DIVO through her
affiliation with Eastern Mennonite University, along with Kelly Branham and Pamela
Leonard, both of whom were trained by her. As the use of DIVO grew, Kelly Branham
stepped in to work with Ms. Krause full time. The two worked to provide trainings for
DIVO practitioners, teach attorneys about DIVO and Restorative Justice principles,

consult with federal trial and habeas teams and make referrals nationwide.

In 2007, Ms. Krause left her federal role to pursue further graduate education and Ms.
Branham, an attorney as well as a DIVO practitioner, was named national victim

outreach coordinator. Ms. Branham, along with Lisa Eager and others trained in the




federal system, continue to conduct DIVO training as well as provide consultations and
referrals for federal capital trial and appellate teams. The number of federal cases (both
capital and non-capital) utilizing DIVO is at an historical high, underscoring the efficacy
and importance of the work.

As interest in DIVO at the state level grew, a grant from the JEHT foundation enabled
Pamela Leonard, through her position at Georgia State University, School of Social
Work, to pilot the first state-wide DIVO initiative through the University’s Georgia
Council for Restorative Justice? and develop a comprehensive training manual. It
quickly became evident that a more focused and intentional strategy was needed to
meet the burgeoning interest in DIVO at the state level in both capital and non-capital
cases. Ms. Leonard and her colleague, Elizabeth Beck, obtained a grant from the
Bureau of Justice Assistance, US Department of Justice, to develop DIVO in Texas and
Louisiana utilizing a dual approach — identifying and training practitioners while at the
same time providing extensive outreach to educate the defense bar, the judiciary, and
victim service providers about the needs of victim survivors from the criminal justice
process, the use of DIVO, and the potential advantages of raising defense standards of

practice as they relate to the victim survivor.

In many ways Texas was a logical choice for initiating DIVO at the state level. Given
DIVO'’s historical focus on capital cases it made sense to bring the work to the state
where many capital cases originate each year.? In addition, developments related to
capital work in Texas are closely monitored throughout the country and it was
anticipated that implementing DIVO in Texas would result in a more apparent “ripple

effect” than it might in another state.

In searching for a Texas partner to implement DIVO, Dr. Leonard became acquainted
with Dr. Marilyn Armour at The University of Texas at Austin, School of Social Work.
Dr. Armour is nationally known for her work in restorative justice, particularly in crimes

of severe violence. She also has more than 30 years experience as a psychotherapist,
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specializing in work with victims of serious crime and trauma, and had conducted
research on the impact of the adversarial system on victims of crime. After more than a
year spent reviewing DIVO material, interviewing practitioners and stakeholders, and
consulting with victim survivors themselves, Dr. Armour agreed to allow the Institute for
Restorative Justice & Restorative Dialogue (IRJRD), UT-Austin, where she serves as
director, be DIVO’s institutional home in Texas. Today DIVO is coordinated by
Stephanie Frogge, MTS, former national director of victim services for Mothers Against
Drunk Driving.

Evolving Standards of Practice

The idea of a defense attorney providing victim services in any capacity tends to
challenge almost everyone’s idea of how the criminal justice system works. And that
reaction, while almost universal, underscores the adversarial nature of the process,
which, until relatively recently, has gone largely unquestioned. However, two
movements have helped to establish the foundational principles that underscore the

value of defense-based victim outreach.

The first is the victim rights movement. Now almost 40 years old, the field of crime
victim rights and services has significantly changed the criminal justice landscape to
include victim participation and input. In the 1982 Presidential Task Force on Victims of
Crime Final Report, the committee found the treatment of crime victims by the system to
be “a national disgrace.” Sixty-eight recommendations for the criminal justice system
as well as allied systems continue to provide a blueprint for standard rights and
services. Every state has established legislated rights for crime victims typically
including the right to be heard by the system and the right to participate in criminal
justice processes — from investigation to post-incarceration — in meaningful ways.
Several states have ombudsman programs with the authority to investigate and correct

allegations of victim rights violations.

The second burgeoning influence is the restorative justice movement. Encouraged by

the results of restorative justice initiatives in Canada, New Zealand and Australia, US



proponents have embraced restorative justice’s core principle of addressing harm.
Whereas the traditional criminal justice system focuses on identifying and punishing the
perpetrator, the restorative justice system focuses on identifying harm and seeking to
restore the victim, the offender and the community to wholeness. Interestingly, the
restorative justice movement appears to resonate across the political spectrum from
“right wing” criminal justice professionals frustrated with ineffective rehabilitation efforts
and high recidivism rates, to “left wing” individuals concerned about the implications of
the country’s prison industry and the staggering numbers of citizens under some form of
criminal justice control. Many victim rights activists also find the movement’s victim-
centered focus consistent with their efforts to help victim survivors cope and recover

from the crime.

DIVO builds on the philosophies of both victim rights and restorative justice. DIVO
gives victim survivors another source of information and influence and increases the
number of options available to them throughout the process. DIVO also offers the
possibility of a measure of restoration by acknowledging and acting upon the involuntary

relationship that is formed between a victim and an offender.

The work of defense attorneys has been impacted by these influences as has other
facets of the criminal justice system. Defense attorneys understand that victim impact
evidence will be taken into consideration by the court and that a strategy of engaging
crime victims and state witnesses with disrespect is one that will likely backfire.

Further, the American Bar Association has adopted a position of victim contact in their
guidelines for defense in capital cases. Many defense attorneys are genuinely
interested in doing what they can to reduce unnecessary tension and to avoid behaviors
that victim survivors will find offensive. However, defense attorneys also readily admit
that they are uncertain about how to go about doing this or have tried in the past only to
have been rebuffed. DIVO provides an ethical mechanism for defense attorneys to
explore how they might meet needs of victim survivors by engaging the services of a

gualified and trained Victim Outreach Specialist.



More on Restorative Justice

Restorative Justice is a philosophy. It is a paradigm that views crime fundamentally as
a violation of relationships. In some cases that may be a literal relationship — when the
parties know one another or are related to one another through ties of kinship. In other
cases the parties do not know one another but restorative justice still sees the harm as
a violation of the rules that allow us to live in community. In addition, restorative justice
recognizes the impact that the harm has on the wider community — that crime is more
than a private matter between two individuals. Restorative justice acknowledges the
ripple effect of crime and maintains that the safety of the community is jeopardized and
that the community is also responsible for addressing the harm.

Those new to the restorative justice philosophy sometimes confuse it with a particular
program. Restorative Justice is not victim / offender dialogue, although that can be a
restorative justice initiative. It is not prison programs or re-entry strategies, although
such programs can operate on restorative justice principles. Restorative justice does
not promote the doing away with the criminal justice system but does suggest that its
principles can influence the work of the criminal justice system, as well as offer
alternatives in certain situations. Restorative justice is a way of thinking about crime — a

different way of thinking than that of the traditional criminal justice system.

Dr. Howard Zehr, who assisted in the development of DIVO, is considered by many to
be the founder of Restorative Justice in the United States. To help illustrate the
differences between criminal and restorative justice philosophies, Dr. Zehr suggests that

the two systems ask very different questions when responding to crime.

Criminal Justice Restorative Justice
1. What laws were broken? What harm has occurred?
2. Who broke those laws? How can that harm be repaired?
3. How shall they be punished? Whose responsibility is it to
make the repair?
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Both systems are governed by certain principles. Key principles that guide the criminal

justice system include:
- # + ) n n




$3
- % $ + % , i
- "
- 01 2 3 $ ~ 4 *
n $+ *)
* $ n *+ *
$ $%
- 5 *
+$ + ) *

It is not surprising that the criminal justice system is found [ ihdeed, f-one setott—
=rtentonaty-todesigra——

to have a deleterious effect on many survivors. In fact, System for provoking
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traumatologist Judith Herman, M.D. writes, “Indeed, if one

set out intentionally to design a system for provoking very mucfhllike a court
of law.”

symptoms of traumatic stress, it might look very much like

a court of law.

DIVO in Short

When a defense attorney decides to utilize DIVO in a specific case, the first step is to
contact the Institute for Restorative Justice and Restorative Dialogue (IRJRD) at The

University of Texas at Austin. Because direct contact between the victim survivor and
the defense would likely be uncomfortable for both sides, DIVO uses specially trained
victim services professionals known as Victim Outreach Specialists (VOS). These

practitioners serve as a bridge between the victim survivor and the defense.

In Texas DIVO operates within a narrow set of guidelines designed to ensure its
principled use. By routing cases through IRJRD, each case is vetted for
appropriateness and then assigned a VOS based on the particulars of the case and the
victim survivors. Typically a resume, affidavit, and estimate of expenses are provided to
the defense attorney to aid in securing funding.



Prior to moving forward on the case the VOS meets in person with the defense attorney,
and in capital cases the entire defense team. Throughout the process the VOS is
mentored by the DIVO coordinator at IRJRD. Victim outreach begins with a letter to the
victim survivor from the defense attorney explaining DIVO and introducing the VOS.
The VOS follows up with their own letter a few days later and, if there’s been no

communication from the victim survivor, makes a phone call.

In order to model transparency and collaboration, the prosecutor-

—
based victim assistance coordinator is contacted by the VOS in
wcm———

most cases prior to letters being sent. The defense attorney is

also encouraged to notify the prosecutor that DIVO is being

initiated and funding motions for DIVO are not usually filed ex parte.

Although defense initiated, DIVO is entirely victim driven. The victim survivor may opt
not to participate; in that case no further contact is made. Written communication
makes clear that the offer is unconditional — even if DIVO is not desired initially, should

the victim survivor’s needs change in the future, DIVO will be available to them.

DIVO’s Non-aligned Status

That DIVO be coordinated in as much a non-aligned way as possible — neither pro
prosecution nor pro defense — seemed intuitive at the time of its initial development and
that philosophy is part of the Texas model that proponents have come to value even
more as the program has unfolded. Although there are likely advantages and
disadvantages to any DIVO “home,” its establishment in Texas within the Institute for
Restorative Justice & Restorative Dialogue at The University of Texas at Austin, has
allowed the program to largely avoid allegations of an unduly pro-defense or even anti-
death penalty position. The coordinators of the program are not attorneys and do not
have professional experience in criminal defense. That, too, has been an advantage
although it necessitates the reliance on an advisory board of attorneys who are
frequently called upon to explain a legal point or process. In Texas, the DIVO
coordinators have backgrounds in mental health, social work and victim services and



the development of DIVO policies and practices have been heavily influenced by the

practices and codes of ethics of those professions.

Having an institutional home for the program automatically confers a certain level of
credibility and, depending on the program or agency, may offer valuable infrastructure
as well. Although there likely are many other potential models for institutionalizing
DIVO, that both Georgia and Texas have successfully operated out of a university,

suggests that other states may want to consider a similar model.

Victim Survivor Trauma

Much has been written about victim survivor trauma as it relates to crime. Among
survivors of homicide rates of Post-traumatic Stress Disorder (PTSD) have been found
as high as almost 25%." Depression, anxiety and substance abuse are common
disorders following criminal victimization as are anger, hopelessness and negative
impact on interpersonal relationships. Victims of sexual violence have been found to
have lifetime rates of PTSD as high as 30% and victims of physical assault, 40% with

even higher rates linked to perception of life threat.”

Crime is almost always sudden ; we are unable to either predict its onset or engage in
preparatory coping strategies. Crime is intrusive ; things get taken whether a life,
personal possessions, or feelings of trust and safety. Crime is intentional ; someone
made some kind of choice to engage in harm and cruelty. Crime challenges principles
by which most of us operate — that bad things won’t happen us, the world is orderly and
meaningful, and that we see ourselves and our actions in a positive light." When those
fundamental beliefs are shattered, it takes significant work to recover a level of

equilibrium that allows for positive interaction with one’s environment.

Although every individual is different, research suggests that victims of crime involved in
the criminal justice system look to the system to provide a sense of safety, vindication,
accountability, and empowerment. Unfortunately, the criminal justice system falls far
short in meeting these needs. The nature of an adversarial process calls for



obfuscation versus revelation, denial of harm versus addressing harm, defiance versus
remorse, exclusion versus participation, and control versus collaboration. That does not
make for a bad system, merely one designed to meet other kinds of needs besides
those of the victim survivor. Research on the impact of participation in the criminal
justice process for victim survivors finds that the greater the number of contacts with
different criminal justice officials within the criminal justice system — even for those who
desire to participate — the greater the negative impact on mental health and positive

coping.”

A disservice is done to victim survivors when they are told that they can put their faith
and trust in a system, indeed, it's their only option, but in the next breath are told that
defense counsel cannot be trusted to act ethically or compassionately. That sense of
cognitive dissidence is further underscored when the victim survivor overhears the
defense attorney and the prosecutor planning their golf game or sees them together that

evening at a local watering hole.

Principles of DIVO

In order to address DIVO's three overarching purposes: 1) to provide victim survivors
with another avenue of information and services; 2) to reduce the harm that criminal
justice proceedings inadvertently and often unnecessarily inflict on victim survivors; and
3) to provide defense counsel a means to relate to victim survivors with respect and
compassion, DIVO operates on a set of principles designed to place the focus, as well

as the control over its use, directly on the victim survivor.

Principle 1: Survivors should be provided as much information about the crime, the
case and the process as possible, in non-technical language, without compromising due
process for defendants.

Many victim survivors want information. Not only do they want information about the
crime, the defendant and the defendant’s motivation, they want to know about the
criminal justice process."" Information drives choices, which in turn impacts control,

empowerment and self-determination. As the defense is the only party with knowledge



about defense strategy, the only party with access to the defendant, and likely the party
with the most information about the defendant and defendant’s family, the defense
becomes the primary, if not the only, source of information of this nature. This DIVO

principle supports victim survivors’ access to this information.

Defense attorney Richard Burr acknowledges the challenge this principle holds for
defense counsel. He says, “We [defense attorneys] are trained to say ‘no.” We say it
automatically, regardless of the request, without even thinking about it. It's in our DNA.
We don’t give up anything. But when we stop to think about it, there is much we can do

and say, without harming our case, which may be helpful to the victim.”

Information about defense strategy was helpful to one family whose 30 year-old
daughter was murdered by a co-worker.
We knew when Bonnie was in college there was a time when she was pretty

heavily into drugs and may have even been dealing. In fact, given the
scope of the investigation, we figured his defense attorney probably knew
more about that time in Bonnie’s life than we did. My husband and |

agonized over that — what were they going to say, h  ow were they going to
say it, what might they say that would be new to us and how would we
react? The prosecutor told us that it was more tha n likely they would use
that information; that it was typical defense strat egy to put the victim on
trial rather than the defendant. Well, that's fina  lly one of the questions we
let [our VOS] ask the defense team. And much to ou r surprise, their
answer was that they did know about that part of Bo nnie’s life and that they
had considered how it might be used, but decided th at it had been so long
ago and was so irrelevant to the circumstances of h er death, that they
weren’t going to bring it up. You cannot imagine h ow relieved we were to
hear this.

DIVO gives victim survivors an additional avenue for getting information, which in turn
enhances coping and increases the possibility of influencing the process in a way

beneficial to the victim survivor.

Principle 2: Survivors should be assisted in identifying and, to the extent possible,
obtaining what they need through the justice process.

Core to the DIVO process is inviting victim survivors to reflect on what they want that
the defense might be able to respond to. Victim survivors may be asked by the state



what they want to have happen, but that question, while important, usually focuses only
on the punishment or outcome and those things that fall within the typical scope of the
criminal justice system. By focusing in interests and needs, opportunities are created
for addressing core beliefs that have been challenged or damaged as a result of the

crime.

Principle 3: Survivors should be provided as many options as possible for their
involvement.

DIVO expands in a previously unimagined way avenues for victim survivor involvement
in the criminal justice process. Until the idea of defense-based outreach was
developed, fully half of the process was “off limits” to victim survivors. As many have
noted, “It's like a wedding. The victim, victim’s family and prosecutor sit on one side,
the defense attorney, defendant, and his family sit on the other, and you don’t cross the
aisle that divides you.” DIVO creates a way to cross the “aisle” to learn of needs that
might be addressed, thereby increasing the options for involvement, input,

empowerment, and information.

Principle 4: All possible precautions should be taken to avoid or reduce additional
trauma to victim survivors through testimony, cross-examination or other parts of the
process where the needs of the defense and the survivors intersect.

In many criminal cases there are points in the process where the victim survivor and the
defense will have direct contact. Formally that will take place if the victim survivor is
part of the defense investigation, is called to testify or elects to give victim impact
evidence. Informally that may take place through ordinary interaction within the
courtroom or courthouse. DIVO creates a mechanism by which these interactions can
be identified and named prior to them occurring and the victim survivor given a way to

proactively manage, if they choose, how those interactions might be handled.

One of the unexpected findings in a research project currently being conducted by Dr.
Marilyn Armour examining the effect of sentencing on victim survivors in homicide cases
is the long-term impact of defense attorney behavior.* As the study was initiated prior

to the implementation of DIVO, no questions about the defense were included.



However, during the course of the interviews, every single one of the 40 respondents
spontaneously recalled some aspect of the defense attorney’s behavior, the memory of
which continued to hold power. In many cases the memory was a negative one — such
as when the defense attorney turned and went the other direction when he saw the
victim survivor coming down the hall. In a few instances it was a positive one — such as
when the defense attorney’s spouse made a sincere expression of condolence when

she and the victim’s mother happened to meet up in the ladies’ room.

DIVO suggests that the tension that accompany these interactions, both formal and
informal, might be reduced in some small ways by creating the possibility for advance
contact and communication, entirely directed by the victim survivor, prior to them taking

place.

The contents of the introductory letter will be discussed in more detail elsewhere in this
manual but some VOS choose to include one or two examples to help facilitate the
victim survivor’s thinking about these issues. One VOS wrote, “In light of the upcoming
court proceedings it may be that you would like the defense team to know whether or

not you wish to be acknowledged by them in the courtroom and if so, how.”

Principle 5: If they wish, survivors should be provided contact, directly or indirectly, with
defense attorneys in order to address the above principles.

As victim services have evolved over the last forty years, victim survivors have been
given increasing access to the players that make up the criminal justice system as well
as greater influence over the process itself. The defense attorney, however, remains
the last “taboo,” even though the defense attorney may have information the victim
survivor wants and certainly the defense attorney’s actions and behavior have
significant impact on the victim survivor. DIVO attempts to overcome this barrier in a

way that is both victim-centered and victim driven.

Principle 6: The confidentiality of the information provided to the VOS must be
maintained, consistent with the survivor’s wishes.



As discussed elsewhere, this core DIVO principle helps to diminish the possibility that
DIVO could be misused by defense counsel either by the VOS acting in an investigative
capacity with the intent to report back to the defense information, or by a victim survivor
somehow accidentally sharing significant and material information that would be
reported back to the defense attorney. The substance of all VOS contacts with the
victim survivor are confidential unless, and to the degree, that the victim survivor gives

the VOS permission to share something with the defense.

The Texas model of DIVO defines confidentiality in a way consistent with social work
ethics and victim advocate ethics — that information obtained by the service provider is
held in confidence unless and until the client allows for release. This definition of
confidentiality places the responsibility for maintaining confidentiality on the professional
VOS rather than the victim survivor, and lessens the likelihood of misunderstanding and
error such as can arise when the definition of confidentiality is one where the victim

survivor must indicate what is and isn’t to be kept in confidence.

The principle of confidentiality between the VOS and the victim survivor can initially be
challenging for attorneys as the definition ascribed to confidentiality within the legal
community has to do with privilege. Confidentiality in a legal context is part of legal
strategy to assure that the other side does not get information that would aid them.
However, the definition of confidentiality within the context of DIVO is that of social
services — creating a “safe space” in which difficult work can be done. Once
understood, this definition of confidentiality is one that can usually be supported with a
degree of comfort and confidence.

The principle of confidentiality is underscored in the Memorandum of Understanding
(MOU) that states that the VOS cannot be called to testify nor can the VOS's records be
subpoenaed.

Principle 7: Whether to utilize the services of DIVO is in the sole discretion of the
defense counsel.



Philosophically, DIVO is appropriate in every case in which a victim survivor has a need
that the criminal justice system has an obligation to address. DIVO is being applied in
non-capital cases, even in non-homicide cases, with positive results although judges
are more likely to approve funding in capital cases. However, whether or not DIVO is
used in a particular case is completely up to defense counsel. A variety of efforts
continue to be utilized to educate criminal defense attorneys about DIVO'’s availability,

but it's up to the defense attorney to contact IRJRD to seek DIVO services.

The DIVO program in Texas has actually been contacted by victim survivors who heard
about DIVO and wanted assistance in getting in touch with the defense attorney who is,
or was, representing the defendant in their case. Conversations with practitioners in
other parts of the country indicate that such calls are not uncommon and further
underscore the value of defense-based outreach for many victim survivors. In some
instances the caller has been assisted in getting in touch with the defense attorney; in
other instances the callers’ needs were better served through the prosecutor-based

victim assistance coordinator or some other assistance program.

Principle 8: The VOS must do nothing to undermine the work of the defense team.

Although DIVO is victim-driven, the VOS may not do anything that will undermine the
work of the defense attorney. Engagement in DIVO in no way reduces or minimizes the

defense attorney’s ethical obligation of zealous advocacy.

Principle 9: A VOS should not be an immediate member of the defense team, should
not be involved with any other aspect of the case (such as mitigation, advising) and,
unless so requested by the victim survivor, should not have contact with or direct
knowledge of the defendant or his/her family.

Consistent with the ethics of many professions, DIVO seeks to avoid the complications
that arise from dual roles or relationships both in terms of defense counsel as well as
the victim survivor. The VOS cannot also serve another defense function and maintain
the level of neutrality and victim focus the position requires. Similarly, the VOS’s neutral
position is undermined when the VOS has confidential knowledge about the defendant

or the defense’s strategy via other roles, but cannot share that with the victim survivor



without undermining the work of the defense. DIVO work must be done by someone
whose sole focus and agenda is to help the victim survivor identify needs that might be
met by the defense, communicate those needs to the defense, and assist, as
necessary, with helping the defense formulate a response.

This principle is so important that currently under debate in Texas is whether mitigation
specialists, investigators, and criminal defense attorneys should be trained as Victim
Outreach Specialists even with the expectation that they would have no other role in

cases in which they are the VOS.

Principle 10: Involvement with DIVO is fully voluntary on the part of victim survivors
and should be available to them regardless of their stand on a particular penalty. Once
a relationship is established, the VOS should remain available to survivors throughout
the legal proceedings and for a reasonable time beyond.

The victim survivor has complete discretion whether or not to accept DIVO services.
Since DIVO is fundamentally about addressing victim survivor needs, their position on
the death penalty, or any other sanction, is irrelevant. In instances where the victim
survivor declines DIVO services, the offer of services is unconditional. Should the
victim survivor’s needs change at some point in the future DIVO will still be available to

them.

Principle 11: DIVO practice should be regularly evaluated and stakeholders, including
victim survivors and victim services professionals, should be on oversight committees.

An advisory board or committee is a valuable component of a DIVO program. By
including a wide range of stakeholders, the DIVO program coordinator has access to
people with expertise relative to all components of the criminal justice system and
ancillary fields. In addition, council members can serve as ambassadors of the DIVO
program within their own fields, act as a sounding board as questions and issues arise,
provide credibility for the program, and serve as the program’s voice when a public

response is needed.



Collaboration

Central to the implementation of DIVO is collaboration. As one of DIVO'’s goals is to
reduce harm inflicted by the criminal justice process, care is taken to insure that tension
is not inadvertently created by a lack of transparency and collaboration. The Texas
model has as part of its practice the notification of the prosecutor-based victim
assistance coordinators when DIVO services are being utilized. This practice is not
without risk — and may be reconsidered depending on a pattern of response by the
system-based community — but to implement DIVO without it only heightens the

adversarial character of the process rather than reducing it.

Prior to the defense attorney’s letter being sent, the VOS contacts the prosecutor-based
victim assistance coordinator to let them know that DIVO services are being utilized. In
addition, the VOS urges the defense attorney to alert the prosecutor. If the funding
motion has not been filed ex parte, as recommended, it’s likely that the prosecutor’'s

office is already aware of it.

The prosecutor-based victim assistance coordinator is invited to be a part of the process
for three reasons. First, Texas legislation mandates every DA'’s office to have a victim
assistance coordinator. Alerting that person as to the provision of DIVO shows respect:
both to the individual who is likely providing victim assistance services and to the entire
field of prosecutor-based victim services. Second, it is quite likely that the victim
survivor will seek the opinion of their prosecutor-based victim assistance coordinator
before deciding whether or not to utilize DIVO. Those already knowledgeable about
DIVO and who have been given a “heads up” in a particular case are more likely to
respond to victim survivor inquiries in a non-reactive manner and may be able to assist
them in thinking of ways DIVO might be able to meet their needs. A situation where the
victim survivor becomes caught between the prosecutor-based victim assistance
coordinator and DIVO is to be avoided at all costs. Third , the prosecutor-based victim
assistance coordinator can be an invaluable source of information about the victim
survivor as well as a secondary source of information about potential needs they might

have. This information was very helpful in one case.



The advocate asked me when | was planning on mailin g the letter because
it turned out she knew the family was on a much-nee  ded vacation. With
her input we agreed to hold off mailing it for a we ek so that it wouldn’t be in
that big pile of mail that’s waiting for you when y ou get back from vacation
and so that the parents would be back to somewhat o  f a routine before they
received it. The advocate also said she’d call and let them know it was
coming and that we’d talked so that it wouldn’t be quite so much a

surprise. She made my initial contact with them a lot easier.

Elsewhere in this manual is a discussion of the significant differences between a VOS

and a victim assistance coordinator.

As much a part of the adversarial process as any other player in the criminal justice
system, prosecutor-based victim assistance coordinators are typically skeptical about
DIVO and have legitimate concerns about how it could be misused. It's likely that some
will express those concerns to victim survivors although ethically neither a prosecutor
nor prosecutor-based victim assistance coordinator can forbid a victim survivor from
communicating with a VOS. And these concerns are often based on actual experiences
in which defense attorneys have acted in ways that were at best, clumsy and
misguided, and at worst, intentionally misleading and harmful.

In an overview and analysis of DIVO prepared by the South Carolina Office of the
Attorney General, a series of questions to be asked by the victim survivor is suggested
to aid in clarifying the VOS'’s role and boundaries.* Questions include:
- Are you a DIVO [VOS] or here to advocate for the defense?
- Are you going to keep our discussions confidential?
- Are you going to report back to the defense what happened between us if | do
not want you to?
- Are you going to give the defense your “read” or “assessment” of me and what |
am feeling, and how that might be used to their advantage?
- Does the defendant want to admit guilt to me, and tell me he is sorry for what he
did?

System-based providers and the victim survivors they serve may want to use these or

similar questions to identify for themselves the role and boundaries of a VOS.



Appendix 1 contains a bibliography of material related to DIVO and to victim survivor

trauma.

Involuntary Relationship and DIVO

Crime creates an involuntary and unlikely relationship

that is situationally induced between the victim survivor

and the offender.” It's involuntary in the sense that it is :
forced upon victim survivors as a consequence of crime  E=SameWayITWas Killing——

although it should be noted that in some crimes the —wastyngthe-same-as-he—
victim survivor and the offender have a pre-existing !—mmmm

relationship. Whether or not the victim survivor and
offender knew each other before the crime occurred, the resulting relationship is intense
because it was formed off of a violation or willful disregard for life. Usually, the sense of
personal violation associated with the loss of life or related circumstances does not
resolve but remains “hot,” — alive and current, wreaking additional damage in the minds
of victims. A crime victim may refuse to drive with a man in car because a man had
previously raped her at gunpoint in her vehicle. Another may be consumed by fears of
retribution from the offender’s family after he was sentenced to death. It is not unusual
for parents whose child was murdered to constantly check with the prison about the
offender’s status or monitor the offender’s website for new developments. Many victim
survivors feel like hostages to the offender because they long for answers to questions,
answers that only the offender has. These examples show that the involuntary
relationship takes root and is ongoing as it manifests itself in notable ways in the lives of
victim survivors. Said one woman whose son was murdered, “When you asked my son
for a ride our three lives were cemented together for an eternity.”™"

The goal of restorative justice is to alter that relationship so that victim and offender
stand in ‘right’ relationship with each other.® ‘Right’ relationship refers to the promotion
of healing when harm has occurred and demarcates that the offender, who is
responsible for the harm, has an obligation to ‘right’ the relationship to the degree

possible by providing for the needs of the person who has been made a victim. In DIVO



that obligation is carried by the defense who serves as proxy for the defendant. In part
due to this involuntary relationship, victim survivors may have needs that only the
offender can meet — needs for information, accountability and putting things rights. The
principles of restorative justice help to guide these obligations.

[R]estorative justice philosophy starts with victims — the harms they
experienced and their needs for repair. Helping an offender become
accountable is a step toward restoring the victim. Offenders’ recognizing
their obligations to their victims is the foundation of restorative justice.*"
DIVO further recognizes that at least initially and perhaps for the duration of the legal
process, the defense attorney may need to serve as proxy for the defendant in

addressing the harms caused by the offense.

In serving as proxy, the attorney’s first task through DIVO is to understand the specific
harms that the victim survivor has experienced. The second task is to learn about the
victim survivor’s interests and needs, and to identify those that the defense can

potentially meet. Listening, learning, and responding -- not advocacy on behalf of the

T offender -- is the only agenda. It should be noted that even
DIVO principles

when the defendant is believed by the defense to be
survivors may have

R completely innocent of the charges, harm has still occurred

and victim survivors may have needs that the defense can
addressed by the

Lmdefense —and._____ | meet during the process. While an innocence defense will
sometimes only by

the defense. limit some of the ways in which the defense can respond, it

will not prevent a response.

The core process then focuses on providing information, or in other ways responding to
the survivors’ interests and requests, to the maximum extent possible. Responding to
victim survivor needs is possible in every case. At the very least, treating survivors with
respect in every aspect of the case is essential. It is part of the obligation of putting
right and is even recognized by the Constitution of the State of Texas. Article 1, Section
30 says “a crime victim has the right to be treated with fairness and with respect for the
victim’s dignity and privacy throughout the criminal justice process.” That obligation

does not fall only to the state, but to all parties.



One reason that the VOS will seek to meet directly with the victim survivors is to help in
sorting out interests. Victim survivors often do not know what is even possible or are
unable to consider the things that might constitute interests and needs until they have
interaction with the VOS.

What Kinds of Needs Has DIVO Addressed?

Victim survivors have utilized DIVO to address a great many types of needs. The
following are just a few examples that illustrate the types of needs DIVO practitioners

have learned about and responded to.

Emotional needs - In one case both the prosecutor and defense team had turned over
three times which resulted in significant delays and the victim survivors, some of whom
were also fact withesses, having to undergo many of the same processes and
procedures multiple times. When given the opportunity to think about needs that might
be met by the defense, the victim survivors requested the resumes of the entire defense
team — their position being that they had been “investigated” so much that it was only
fair that the defense team reveal themselves in a similar manner. The VOS worked with
the attorneys to expand their resumes to include personal information such as marital

status, number of children, and community and church involvement.

Information about the defendant — In a case that had been unsolved for more than
two decades, the defendant, when finally identified and charged, was found to have
significant health problems including leukemia. The victim survivors requested that the
defendant be examined by a department of corrections doctor and the defendant’s
health report shared with them. The defense sought and was granted judicial approval
for the examination and the ensuing medical report was forwarded to the victim

survivors.

Issues of courtesy — In a particularly high profile case the defense attorney making
closing arguments invited his spouse and high school aged children to be in court that
day. Somehow learning of these plans, a friend of the victim survivors contacted the

VOS, who in turn contacted the defense attorney to relay the family’s feeling that by



inviting his own family, the victim survivors’ suffering was being made even more of a
public spectacle than it already was. The attorney expressed his apologies and, while

his wife did come to court that day, his children did not.

Issues of procedure — In several instances victim survivors have requested that they
be notified by the defense at the time motions are filed so that they don’t have to learn

about them in the media.

Issues of strategy — In one case in which DIVO was used the family of a young woman
who was murdered wanted to know how the defense attorney could “live with himself”
defending someone who could commit such a heinous crime. With their agreement that
they would accept a response, the attorney crafted a very thoughtful letter explaining
that his motivation was not getting his client off as much as it was making sure that the
government played by the rules and met all its obligations before taking away his
client’s liberty. The letter talked about what had interested him in the law in the first
place and also noted that if he did his job right, there would be fewer grounds for
appeals in the future. After the sentencing, the family approached the defense attorney
in court and thanked him both for the letter and for doing such a good job defending his

client.

Return of property — In one case involving a domestic violence homicide, there had
been a period of time between the murder and the defendant’s arrest during which he
discarded many of his wife’s belongings and moved out of their apartment. The victim’s
parents very much wanted to get their daughter’s scrapbook albums — a request they
made through their VOS. Initially the defendant said he’'d thrown them out. Over the
course of some weeks he changed his story about the albums but his attorney was able
to work with him and help him to see that cooperation might be to his benefit. The
defendant acquiesced and through his attorney, got a message to a friend who was
storing several boxes to release the boxes to the parents. Although the boxes
contained only some of the albums (some were never found), they also contained other

personal items that the parents were happy to have back.



Questions about the crime  — In a double homicide neither the police investigation nor
medical examiner’s report could say with any certainty which of the victims had been
shot first. Understandably, this was information that was important to the families
involved and they asked that the defendant be allowed to answer the question. The
defense team carefully considered the request and allowed the defendant to answer the

guestion.

It's important to note that several of these examples don't involve significant challenges
to issues of defense and defense strategy, which is a common concern raised by
defense attorneys. However, it's also important to note that a defense attorney will

never know if there is an issue that they can address unless they ask. Moreover, even

when the request does impinge on zealous advocacy, giving careful consideration to the
request as opposed to the more reflexive response of “no” may ultimately result in a
response that can still meet some or all of the victim survivor’s needs without

compromising the work of the defense.

Questions and Issues for Prosecutors

This seems like a ploy to use victims in some way. DIVO'’s principles as well as the
checks and balances built in make it very difficult for the defense to use the relationship
with the victim survivor as a defense tactic scheme. Assuming the victim survivor
chooses to take advantage of DIVO services, the defense’s role is to listen, learn and
respond through the Victim Outreach Specialist. The VOS does not take messages to
the victim survivor nor share with the defense impressions or thoughts. The substance
of actual contacts and conversations are confidential except that which the victim
survivor has specifically authorized the VOS to share. The VOS cannot be called to

testify by the defense nor is any material subject to subpoena.

The defense isn’t going to do anything that doesn’t fundamentally help their
client. That's not necessarily true. As standards of practice change, some defense
attorneys genuinely have no desire to cause further and unnecessary harm to the victim

survivor and would like to know what would and wouldn’t help in that regard. The



defense bar is coming to realize that victim outreach is the right thing to do regardless of
benefit to the client. Defense attorneys interested in DIVO are carefully vetted prior to a
VOS being assigned to insure an understanding and willingness to comply with DIVO

principles.

The defense can’t do anything that doesn’t fundamen  tally help their client.

Defense ethics require that nothing be done to harm the client but ethical strategy
allows for that which might be neutral for the client but beneficial to another party.
Defense attorneys naturally hope that something positive for their client might arise out
of a relationship with the victim survivor but understand that it not DIVO’s agenda.

DIVO seeks to create a bridge between the defense and the victim survivor in which the
defense listens, learns, and responds to the degree possible.

Victim survivors won’'t understand that the outreach is coming from the defense.
One issue raised by DIVO opponents is that recipients of outreach letters will be unclear
that the letter is actually from the defense attorney and any subsequent participation will
be under false pretenses. Letters sent as part of the Texas model of DIVO are
unmistakable in terms of source and intent. Examples of letters that have been sent

with names redacted are available for review by contacting IRJRD.

This seems like witness tampering. Definitions vary by state but 36.05 of the Texas
Code of Criminal Procedure describes witness tampering in part as offering benefit in
exchange for falsifying or withholding testimony, or absenting oneself from a
proceeding. Obviously DIVO in no way seeks to influence someone’s testimony or
participation in the process. In many instances the victim survivor isn’t a witness and
has no formal role in the process except that as a victim survivor. Since DIVO is victim-
driven, the defense would have no way of even making such an offer nor would a VOS
relay such an offer. Defense-based victim outreach is not witness tampering.

What is meant by working for the defense but not a part of the defense team?
The defense attorney requests and is assigned a VOS and obtains funding either from
the court or from the client. The role of the VOS is analogous to that of any other expert



hired in that the VOS has a specific role and operates within principles of practice and a
code of ethics. The defense cannot direct or control the work of the VOS. As far as
defense strategy, the VOS is a neutral party with no stake in the outcome of the
prosecution. The VOS does not work “for” the defense but at the behest of the defense
to create a bridge between the defense and the victim survivor by which needs might be
met. The VOS has no knowledge of defense strategy or information about the case not

publicly known. The VOS does not meet with the defendant or the defendant’s family.

The defense isn’t going to provide information or | et the defendant answer any
guestions. Part of engaging DIVO is a commitment by the defense to respond to any
request from the victim survivor in some fashion. That does not mean that every
request can be met or met fully but it does mean that every request will receive a
response from the defense. If a full response cannot be made for strategic reasons, the
response will include a reason why and the circumstances under which a more
complete response can be provided. Defense attorney Richard Burr acknowledges the
challenge this principle holds for defense counsel. He says, “We [defense attorneys]
are trained to say ‘no.” We say it automatically, regardless of the request, without even
thinking about it. It's in our DNA. We don’t give up anything. But when we stop to think
about it, there is much we can do and say, without harming our case, which may be

helpful to the victim.”

Doesn’t the VOS share with the defense attorney wha  t the victim survivor says?
No. The “Texas model” requires that the VOS maintains confidentiality except to the
degree that the victim survivor permits information to be shared. The standard of
confidentiality is part of the Memorandum of Understanding signed by both the defense
attorney and the VOS. The VOS cannot be called to testify by the defense nor is any
material subject to subpoena. While it is theoretically possible that the prosecution
could call a VOS to testify, that has not yet happened. In the event it does, the VOS

would be expected to maintain that ethic even under oath.

All advocacy work should be done this way — by some one not aligned with either

the prosecutor or defense.  While that may be an aspirational model of victim



services, and one that would be supported by DIVO proponents, that is not the practice
in Texas at this time. Should a serious effort be made to create such a model, DIVO

practitioners would welcome the opportunity to assist in its crafting and implementation.*

Prosecutor-based victim service providers already p rovide these services. For
many reasons it's unrealistic, if not impossible, for a prosecutor-based victim assistance
coordinator to create a bridge between the defense and the victim survivor. A detailed
discussion of these issues begins on page 33 of this manual.

| don’t want the defense talking with my victims. This approach suggests that the
victim survivor “belongs” to one side or the other — an attitude profoundly offensive to
many victims of crime. Although the authority that comes with being an officer of the
court can be used to influence victim survivors, ethically victim survivors are entitled to

get their needs met in whatever ways they choose.

If a victim survivor talks with a defense attorney they won’t get any further
information about their case from this office. Prosecutors are often initially
concerned that DIVO could undermine the state’s case in some way. However, it's very
unlikely that the victim survivor has information or knowledge that would materially
benefit the defense in some way that would not otherwise be known through the
discovery process. Further, it's unlikely that the victim survivor would authorize the
VOS to share significant information about the case that would benefit the defense or
harm the prosecution. If the victim survivor wishes, meetings with the VOS can include
the prosecutor-based victim assistance coordinator or even take place at the
prosecutor’s office. The victim survivor is always welcome to share their experiences

with DIVO with their prosecutor-based victim assistance coordinator.

Although the prosecutor can establish protocols and procedures within his or her office,
victim rights and services are legislated and most are not contingent upon the victim

survivor behaving in a certain way or cooperating with the state. Certain rights and
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services are mandated regardless of whether the victim survivor also participates in
DIVO.

Is this victim / offender mediation? DIVO is not victim / offender mediation. There is
no effort to facilitate contact between the victim survivor and the defendant or the
defendant’s family. Although it has not yet happened in Texas, should a victim survivor
indicate that such a meeting would meet needs that they have, it would be explored

through existing programs that facilitate such meetings.

Wouldn't contact from the defense be traumatic for the victim survivor?  Contact
from or with any part of the criminal justice system has the potential of serving as a
trigger for victim survivors, regardless of who it's from. Because DIVO practitioners are
cognizant of this possibility the prosecutor-based victim assistance coordinator is
usually contacted before defense letters are sent to give the victim assistance
coordinator the opportunity to let the victim survivor know the letters are coming and to
answer any preliminary questions they have. This strategy is not without risk however,
as victim assistance coordinators have taken advantage of that collaboration by urging

the victim survivor not to participate and / or providing misinformation about DIVO.

Why Can’t Prosecutor-Based Victim Assistance Coordi nators do the Work?

This question is often raised by system-based service providers who are concerned
about duplication of services, a perceived loss of power over victim survivors, or the
belief that they can meet all of a victim survivor's needs. There are a number of ways in
which DIVO differs from other system-based services, especially prosecutor-based

programs, and should, therefore, be undertaken as a separate service.

- Loss of power
The concerns of some providers arise from a perceived loss of power over the
victim survivors they serve. The attitude of ownership has as its core genuine
care and concern but is actually paternalistic and disempowering. As one victim
survivor stated, “The prosecutor owns the case, the defense owns the process,



and the defendant owns the crime. The victim owns nothing.” A service
provider’s attitude of “my victim” underscores this disempowering bias that tends

to be reflected more broadly in the provision of services by the provider.

Source of information

As it relates to regaining a sense of empowerment, the source of information can
be as important as the information itself. Even in instances where the
information sought or needs articulated are things a system-based provider could
address, that the victim survivor can actually compel the defense to respond in
some fashion is in itself a significant source of empowerment. In fact, in many
cases DIVO is the only place in the process where the victim survivor truly has
control. Although the prosecutor can take the victim survivor’s wishes into
consideration on certain issues, the state has the final decision. In DIVO, the
decision of whether or not to participate and to what degree rests with the victim

survivor.

A system-based provider’s belief that they could bring a victim survivor’s needs
to a defense attorney and get a similar response is unrealistic given the
adversarial nature of the criminal justice process. The defense is likely to be just
as suspicious of a provider’s request as a prosecutor would be of a request
coming from a VOS. The relationship between a VOS and the defense is a
carefully structured one characterized by a high level of trust. That relationship

cannot be duplicated by a system-based provider.

Use of information

In most jurisdictions, victim service providers within the criminal justice system
cannot maintain confidentiality when they learn something that's germane to the
interests of the government. Victim assistance coordinators routinely share
information and impressions with investigators and prosecutors whether or not
the victim survivor wants the information to be shared. And when the victim
survivor’'s needs and interests are determined to be at odds with the needs and

interests of the state, victim survivors may be denied services, may be kept out of



the information loop, or in other ways be sanctioned, overtly or covertly, for their
lack of cooperation. In contrast, the Victim Outreach Specialist maintains
complete confidentiality except as required by law. The only information that a
VOS may share with the defense attorney is that which the victim survivor has
given permission to be shared. The VOS cannot be called to testify by the
defense or their files be subpoenaed. While it is theoretically possible that the
prosecution could call a VOS to testify, that has not yet happened. In the event it
does, the VOS would be expected to maintain that ethic even under oath.

Duplication of services

The only job of the Victim Outreach Specialist is to serve as a conduit between
the victim survivor and the defense. They do not explain the criminal justice
system, assist with crime victim compensation or victim impact statement forms,
provide crisis intervention, court accompaniment, information, referrals, or other
services typically provided by system-based service providers. Should needs of
this nature be articulated, Victim Outreach Specialists are trained to steer the
victim survivor back to system-based providers who can provide such assistance.
DIVO practitioners by design are not called “advocates” since they do not provide

advocacy services.

DIVO has, in part, grown out of the recognition that there has been no
mechanism by which the defense could attempt to meet needs of victim
survivors. Historically victim service providers have not explored that possibility
with the defense and are not likely to do so in the foreseeable future. DIVO
creates an avenue that has not previously been available, and focuses solely on

that undertaking, and so does not duplicate services.

Neutrality

It is understandable that system-based providers identify as part of their role the
promotion and advancement of whatever function their agency has within the
criminal justice system. Police-based crime victim liaisons often want successful

investigations and prosecutor-based victim assistance coordinators often want



convictions. Corrections-based service providers are often focused on holding
the offender accountable. These agendas aren’t necessarily inappropriate as the
agencies and institutions that employ these professionals are called upon to do
these very things as part of their missions. In instances where the victim
survivor’'s needs and interests are also met by the routine functions of the
criminal justice system, there is no conflict. More challenging, however, are
those situations when tension exists between the victim survivor and the criminal
justice process and system-based providers must navigate between their role as

a service provider and their obligations as an employee.

The VOS, although engaged by the defense, is a stated neutral party not
influenced by a particular outcome. Their only agenda is to identify victim
survivor needs that might be addressed by the defense, convey those needs to
the defense, and assist the defense as needed in formulating a response. If in
the process something positive occurs from the defense’s perspective, that’s fine.
If nothing positive occurs from the defense’s perspective, that's fine too. The
VOS’s job is to create a mechanism by which a victim survivor's needs might be
met — not to further the interests of any party within the criminal justice system.
The VOS'’s role is analogous to that of an expert hired by either the state or the
defense that performs a function, but does not seek to “help” one side or the

other.

It's been noted that a neutral position similar to a VOS might become an
aspirational standard in victim services delivery — a person unaffiliated with any
part of the criminal justice system who can serve as a liaison between the victim
survivor and all parts of the system. Whether or not such a model might ever be
adopted remains to be seen. In the meantime, the VOS remains a neutral party

in terms of criminal justice outcomes.

Provision of services
Akin to the notion of ownership is the belief that one professional can provide all

the services needed by a particular victim survivor. Ethical victim services is



fundamentally about empowerment and self-determination. Victim survivors
should be given as many avenues as possible for identifying and addressing
needs especially as they navigate a system that is minimally concerned for their
well-being. An victim assistance coordinator who discourages participation in
DIVO or in some other way decides for the victim survivor what is in their best
interest is acting unethically, and that needlessly protective attitude serves only
to exacerbate the sense of being out of control and impedes healing and

recovery.

That one provider can serve all needs also assumes a constructive relationship
between the provider and the victim survivor. In many jurisdictions, caseloads
are such that victim survivors may receive only minimal services or only those
services mandated by law. Victim survivors who decline services for whatever
reason may not ever develop a relationship with a victim assistance coordinator
or, as is frequently characteristic in capital case appeals, may have become
victims and initially gone through the process before victim assistance services
existed in their jurisdiction. Since DIVO can be used in any kind of case,
theoretically the crime may not be serious enough to meet the threshold of victim
service provision in some agencies. And as previously mentioned, the
relationship between the victim survivor and the victim assistance coordinator

may be negatively influenced by competing agendas or even personality conflict.

A recent study by the Bureau of Justice Statistics, U.S. Department of Justice,
noted that nationally, 9% of violent crime victims reported receiving victim
services from an agency or program other than the police.” Clearly, the existing
system of service provision is not one that can claim success for fully meeting the

needs of all victim survivors.

By necessity, most victim assistance programs offer a menu of services from
which the victim survivor may choose. Standard services have arisen from the

well-documented needs and experiences of countless crime victims and as the



field of victim services has evolved, what constitutes basic, as well as exceptional

services, tends to become codified and practiced.

DIVO takes a different perspective. Rather than offering a list of options, DIVO
asks, “What do you need?” DIVO intentionally seeks to create a space where
victim survivors can reflect on what might be most useful for them at that
particular point in their experience. Although this manual provides a number of
examples of things victim survivors have wanted from the defense, DIVO
practitioners are often surprised by victim survivor requests. The reason it
cannot be completely predicted what victim survivors might want is because we
have never asked the question. It is anticipated that the field of victim services in
general will find itself influenced by this exploration of victim survivor needs — by

victim survivors themselves.

Selecting Victim Outreach Specialists

In Texas, potential Victim Outreach Specialists have been identified primarily through
personal contact and the personal contacts of trusted allies. The Texas model has not
utilized advertising or other marketing mechanisms in order to avoid the impression that
anyone can train for and become a practitioner. Initial VOS trainings in Texas were also
offered at no cost to the attendees. Having to limit the number of trainees by financial
necessity made it even more important that those who were trained meet criteria

identified by the program directors.

Careful consideration was given to issues of gender, age, ethnicity, geography, and
language. Of the 32 trained VOS in Texas, nine are persons of color, seven are fluent
in Spanish, and one is a member of the GLBTQ community. All but one of the state’s
major metropolitan areas has a VOS in or near the community. Currently trained VOS

in Texas range in age from 24 to 80.

Some programs give more weight to education than does the Texas model. The
program coordinators looked more carefully at personal and professional experience



than education and as a result, have trained people with a variety of backgrounds

including mental health, victim services, restorative justice, education, social services,
law, military, government service and religion. Texas also has three married couples
who have trained together to become VOS. Several of the VOS are also themselves

survivors of violent crime.

Strategic contact with selected organizations helped the program coordinators expand
outside their personal contacts to identify potential VOS. A Hispanic social work
organization, a university, a clergy coalition, and several crime victim services programs
were contacted at one time or another to aid in identifying potential VOS — particularly
those representative of a unique population. Potential recruits are interviewed and
material about DIVO provided. Typically there are several conversations before a
recruit can determine whether or not they are interested and the program coordinator

determine if the person is someone to whom an invitation should be extended.

Training to become a VOS in Texas remains an “invitation only” opportunity. As
information about DIVO has become more widely disseminated, interested persons
have contacted the program and they are placed on a list for future consideration.
Some of those who have self-referred are those affiliated with the anti-death penalty
movement, which raises another difficult consideration. Although those who have
trained as VOS run the gamut on the subject of the death penalty, it’s critical that DIVO
not be perceived as an anti-death penalty initiative. For that reason, the Texas model
has chosen not to train individuals who might otherwise be appropriate but who are
publicly identified and recognized as associated with a particular death penalty position.

In addition to successful completion of the training and agreement to adhere to policies
and procedures, the Victim Outreach Specialist also agrees adhere to the core values
and code of ethics which guides DIVO work. That document can be found in Appendix
2



Training Prosecutors on DIVO

Training prosecutors about DIVO requires a focus on doing no harm — either to the
victim survivor or the case. Whether the training lasts an hour, a half day or a full day,
participants will be most interested in how DIVO won't interfere with their prosecution
and isn’t a duplication of services already provided by system-based service providers.
Appendix 3 contains agendas for trainings of different lengths and supplemental power
points. Contact your state bar association to see if you can provide continuing

education credit for attendees.

This manual contains the information needed to conduct a training. It is recommended
that at least one of your trainers be an attorney in order to respond to specific legal
guestions that arise. Many of those issues have already been discussed elsewhere in

the manual.

Trainers must remember that DIVO is going to be a very new concept to most attendees
and challenging to take in all at once. It might help to co-train with a prosecutor who

has had a case in which DIVO was used.

Appendix 4 contains pre and post surveys that can be used as-is or adapted for your
evaluation purposes. In pilot trainings of prosecutors conducted by IRJRD, more than
three-fourths of respondents showed an increase in post-test scores over pre-test
scores. Areas examined include familiarity with the DIVO process, familiarity with the
experience of victim-survivors, overall knowledge of DIVO and how to obtain more
information, prosecutor attitudes related to DIVO, and defense attorney attitudes related
to DIVO.

Appendix 5 contains an overview of a meeting between a VOS, a prosecutor and the

prosecutor’s staff that addresses questions and issues often raised by the prosecution.

Summary

DIVO is the newest chapter in the long struggle for addressing crime victims’ rights and

enhancing services to those harmed by crime. It challenges traditional mindsets about



who is qualified to respond to victim needs; about whether is possible to both advocate
for the defendant and respond to victim concerns without diluting the requirement for

zealousness; about the potential to confuse victim centeredness with ownership of the
victim; about the construction of mutual mistrust between defense and prosecution and

the investment of the criminal justice system in maintaining that climate at all costs.

It is important to remember, therefore, that this struggle for a place at the table is not
new. Not many years ago, crime victims were not allowed in the courtroom for fear their
presence might sway the jury. In a murder, they were not allowed to view the body of
their loved one. Victim impact statements, victim allocution, the right to confer on a
plea bargain, and witnessing an execution were all controversial ideas when first raised
and, in the minds of some, harbingers of the collapse of the criminal justice system
itself. Although it may be tempting to see DIVO as a manipulative ploy by the defense,
that erroneous view will only serve to justify curtailing a vitally important service to victim
survivors—a service which, for those who are genuinely victim-centered in their outlook,

represents a major advancement in responding fully to victim needs.
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DEFENSE-INITIATED VICTIM OUTREACH (DIVO)

Mission:
DIVO’s mission is to build a bridge between the defense and victim survivors of crime in
order to create additional options for input, information, control and empowerment.

DIVO PRACTICE
Preamble:

Victim Outreach Specialists serve as a bridge between victim survivors and defense
counsel in criminal cases in order to create a mechanism by which victim survivors, if
they choose, may have access to the defense and the defense in return can give
consideration to requests and questions from them.

Victim Outreach Specialists recognize that they work within an adversarial system but
believe that the deleterious effects of such a system can be lessened through the
application of restorative justice principles. Victim Outreach Specialists maintain that
neither the prosecution nor the defense “owns” the victim survivor and that victim
survivors should be empowered through access to all parties within the criminal justice
system.

Victim Outreach Specialists engage in their work on principles of self-determination,
fairness, confidentiality, and transparency and while they seek to model the application
of these principles throughout the criminal justice process, also recognize that they are
not ultimately responsible for the behavior of other parties or the operations of systems
of justice.

Core Values:

Competence

Victim Outreach Specialists maintain high standards of competence, recognizing their
own particular capabilities, specializations, and limitations in expertise. They only
provide services and use techniques for which they are qualified by education, training,
or experience. In those areas in which recognized standards do not yet exist, Victim
Outreach Specialists exercise careful judgment, seek consultation, and take appropriate
precautions to protect the welfare of those they serve fundamentally guided by the
principle of “do no harm.” They continually strive to increase their professional
knowledge and skills and to apply them in service provision.

Integrity

Victim Outreach Specialists promote integrity in all facets of their practice as well as in
larger professional contexts. In these activities, Victim Outreach Specialists are honest,
fair, and respectful of others. In describing or reporting their qualifications, services,
products, affiliations, roles, and fees, they do not make false, misleading, or deceptive



statements. They make every effort to clarify for relevant parties the roles they are
performing and to function in accord with those roles. Victim Outreach Specialists avoid
improper and potentially harmful dual relationships such as those that blend personal
and professional roles. In addition, Victim Outreach Specialists who are competent to
perform other criminal justice functions abstain from doing so in cases where they serve
as the Victim Outreach Specialist. Victim Outreach Specialists scrupulously maintain
confidentiality in all facets of their work including identification of defense council,
defendant, and all matters related to the case including communications with the victim
survivor. Finally, Victim Outreach Specialists are sensitive to real and potential
differences in power between themselves and others. They refrain from misusing their
position, access to information, and the interest others might have in their work.

Professional Responsibility

Victim Outreach Specialists maintain professional standards of conduct, satisfy their
own professional roles and obligations, accept appropriate responsibility for their
behavior, and adapt their methods to the needs of different populations. Victim
Outreach Specialists recognize and adhere to the limitations of their unique role within
the continuum of victim services provision. Within those limitations Victim Outreach
Specialists consult with, refer to, and cooperate with other professionals and institutions
to the extent possible to provide ethical services. Victim Outreach Specialists’ moral
standards and conduct are personal matters, except as personal conduct may
compromise professional responsibilities or reduce public trust in the provision of
services. Victim Outreach Specialists are concerned about the ethical compliance of
their colleagues and the conduct of other professionals with whom they work. As
appropriate they consult with colleagues to prevent or avoid their own unethical conduct
and that of others. Victim Outreach Specialists apply and make public their knowledge
of victim issues to contribute to human welfare. Further, they encourage and promote
the development of laws and social policies that promote the welfare of victims and the
general public and seek to inform and enhance the field of victim services.

Regard for the Well-being of Others

Victim Outreach Specialists respect the fundamental rights, dignity and worth of all
people and actively contribute to the welfare of those with whom they work. Victim
Outreach Specialists actively support the rights of individuals to privacy, confidentiality,
self-determination, empowerment and autonomy — mindful that legal and other
obligations may lead to inconsistency and conflict in the exercise of these rights. Victim
Outreach Specialists are aware of and sensitive to cultural, individual, and role
differences, including those related to race, ethnicity, language, gender identity, age,
sexual orientation, political beliefs, social class, economic status, education, (dis)ability,
marital status, religious affiliation, and residency. Victim Outreach Specialists strive to
be aware of their own histories, belief systems, values, needs and limitations and the
effect of these on their work. They work to identify their own biases and to limit the
effect of those biases on their service. In addition, they do not knowingly participate in
or condone unfair discriminatory practices. Victim Outreach Specialists take a holistic
view of the person(s) served and seek to minimize the effects of adversarial systems
and institutions. When conflicts occur with professional obligations and roles, Victim



Outreach Specialists seek to resolve those conflicts and to perform their work in a
responsible and ethical fashion that avoids or minimizes harm.

DIVO CODE OF ETHICS:

Scope of Service

Scope of service pertains to the professionalism of the Victim Outreach Specialist and
standards of public presentation in service to others and to the larger society. Although
behaviors described in other categories within this code of ethics can impact the public
image of a VOS, these ethics address standards of public presentation.

1. The Victim Outreach Specialist accurately represents his/her professional title,
qualifications, and/or credentials in relationships with people served and in public
representation.

2. The Victim Outreach Specialist maintains a high standard of professional
competence and conduct.

3. The Victim Outreach Specialist shall engage in his/her practice without regard to
biases relating to criminal justice practices.

4. The Victim Outreach Specialist clearly distinguishes in public statements those
that represent his/her personal views from positions adopted by parties for which
he/she works or represents.

5. The Victim Outreach Specialist does not use his/her official role to secure gifts,
monetary rewards, or special privileges or advantages. The Victim Outreach
Specialist refrains from situations that would give even the appearance of such
advantages.

6. The Victim Outreach Specialist does not use his/her official role for personal gain
or benefit such as securing gifts, monetary rewards, or special privileges or
advantages. The Victim Outreach Specialist refrains from behaving in such a
way that would give even the appearance of such personal gain or benefit.

7. The Victim Outreach Specialist reports any conflict of interest or situation that
prevents him/her or a colleague from providing competent or ethical services to a
client, or to work cooperatively with colleagues or allied professionals, or to be
impartial in the treatment of any client, or results in personal gain or benefit as
described in number 5 above.

8. The Victim Outreach Specialist reports the conduct of any colleague or allied
professional that constitutes mistreatment of a client or that brings the practice of
DIVO into disrepute.



9.

The Victim Outreach Specialist shall not participate in, condone or be associated

with dishonesty, pretense or deception.

Service Competency

Service competency pertains to the knowledge, education, experience and attitudes
held by the VOS, which represent the standards of expertise required to do the work as
well as the values and principles which guide that work.

1.

The Victim Outreach Specialist recognizes the interests of the client as the
primary responsibility and maintains this position even within an adversarial
context in which the client may be used to further the interests of one or more
parties.

The Victim Outreach Specialist works to promote the client’s right to self-
determination in all situations.

The Victim Outreach Specialist understands his/her legal responsibilities,
limitations, and the implications of his/her actions within the service delivery
setting and performs duties in accordance with Texas law, legislated rights of
crime victims, and in accordance with DIVO principles as practiced in Texas
under the Institute for Restorative Justice & Restorative Dialogue.

The Victim Outreach Specialist shares knowledge and encourages proficiency
and excellence in victim assistance among colleagues and allied professionals,
paid and volunteer.

The Victim Outreach Specialist seeks and maintains a high level of proficiency in
the delivery of services to clients. Prior to engaging in the practice of DIVO the
Victim Outreach Specialist has completed at minimum 40 hours of specialized
DIVO training.

The Victim Outreach Specialist engages in DIVO practice in close consultation
with the Institute for Restorative Justice & Restorative Dialogue as per its
principles and procedures.

The Victim Outreach Specialist refrains from personal marketing of himself /
herself as a DIVO practitioner and from accepting cases independent of
assignment through the DIVO program within the Institute for Restorative Justice
& Restorative Dialogue.

As feasible, the Victim Outreach Specialist will consider providing services
without remuneration in cases where DIVO might not otherwise be possible.

The Victim Outreach Specialist respects state and federal law while working to
change those that may be unjust or discriminatory.



10.The Victim Outreach Specialist agrees to practice within the stated core values

and principles of DIVO.

Direct Service

Direct service pertains to the actual provision of services in a particular case to a
particular client. “Client” may be defined both as A: the victim survivor in a particular
case or B: as the party, usually a defense attorney, who has sought services in a
particular case.

1.

The Victim Outreach Specialist respects and protects the client’s civil and legal
rights and performs duties in accordance with laws, regulations, policies, and
legislated rights of persons served.

. The Victim Outreach Specialist respects and maintains the client’s rights to

privacy and confidentiality, before, during and after the course of the professional
relationship, subject only to laws or regulations requiring disclosure of information
to appropriate other sources.

The Victim Outreach Specialist responds respectfully and compassionately to
each client with personalized services.

The Victim Outreach Specialist responds non-judgmentally to each client. The
Victim Outreach Specialist accepts and acts on behalf of the client’s statement of
events and needs as it is told and refrains from behaviors that communicate
blame or other judgmental sentiment.

The Victim Outreach Specialist refrains from entering into a professional
relationship or terminates a professional relationship when a client is not likely to
benefit from services.

The Victim Outreach Specialist does not engage in personal relationships with
persons served that exploit professional trust or that could impair the Victim
Outreach Specialist’s objectivity and professional judgment.

The Victim Outreach Specialist does not discriminate against a client or
colleague on the basis of race/ethnicity, language, national origin, sex, gender,
age, sexual orientation, (dis)ability, social class, economic status, education,
marital status, religious affiliation, residency, or health status.

The Victim Outreach Specialist adheres to all components of the Memorandum
of Understanding entered into in each case.

When seeking to hire a Victim Outreach Specialist the attorney shall be informed
of all costs and fees involved

System-based Service




System-based service pertains to the VOS's relationship with and service provision
within the larger criminal justice system.

1. The Victim Outreach Specialist understands that he /she operates within the
larger criminal justice system and practices in accord with the laws, regulations,
policies, and legislated rights of persons served.

2. The victim assistance provider conducts relationships with colleagues and other
professionals in a way that promotes mutual respect, public confidence, and
improvement of service.

3. The victim assistance provider serves the public interest by contributing to the
improvement of systems that impact victims of crime.

Appendix 3



One Hour Training — Prosecutors
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10 Minutes Q&A
Thank you!




Half Day Training — Prosecutors

- Any of the above slides can be expanded and / or discussed in greater detail
- Bring in a victim survivor (or a panel of survivors) to tell their story
o How they were impacted by the criminal justice system
0o How DIVO assisted them
o If DIVO was not used / available, what might they have wanted from the
defense
- Bring in someone to speak on trauma
- Ask a prosecutor who has used DIVO to lead a case study discussion
- Incorporate the following additional slides as desired or sections from the full day
training
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Full Day Training — Prosecutors

15 min — Welcome and Introductions

30 min — Overview
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Origins and Early
Development of DIVO
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They fear their anger and pain

Victim survivors can be a challenging population to serve. Their very
justified rage and hurt may get directed toward those who cross their paths,
regardless of whether or not they were involved in the harm. As proxy for
the defendant and / or as a party to the criminal justice system, defense
attorneys are especially vulnerable targets. In addition, many victim
survivors want things from representatives of the system that they cannot
provide even if they wanted to, or have expectations about the process that
are unrealistic or inaccurate, and that may provoke ire.

They don’t know what to say after we express sympathy

If a defense attorney does make a gesture, then what? It's hard to predict
how the expression of condolence might be taken and what will be
appropriate after that. Concern about it being taken the wrong way, about it
being clumsily expressed, about what to do if it does lead to an exchange,
are enough to make anyone reluctant to try.

They fear what being open to survivors will do to us in terms of trying to
defend our clients zealously

Defense attorneys may be concerned that victim outreach will somehow
negate zealous advocacy for their client. It can be difficult to imagine that
any gain for the victim survivor won't also result in a loss for the defendant.
The adversarial process helps to insure that roles and boundaries do not get
blurred.

They have tried and have gained nothing for their clients in the past

Some defense attorneys can point to cases where victim outreach either
didn’t bear any fruit for their client or may have actually created problems.
Especially with something out of the ordinary, most people are reluctant to
try it in the first place and will be even more reluctant to try it again if their
first effort was unsatisfactory.

They have never had a case where the victim survivors did not want the
maximum penalty

It may seem as though all victim survivors want the maximum penalty (and
then some). The media, victim groups, the legislature, and the DA’s office all
seem to be in collusion to invoke the maximum penalty possible in every
case.

May want to ask audience member to share their own views . In what
ways are these concerns the same or different from those of
prosecutors?

+ $ K

DIVO was conceived during the prosecution of Timothy McVeigh, the
mastermind behind the bombing of the Murrah Federal Building in Oklahoma
City.

Although committed to assuring McVeigh'’s constitutional rights, the defense
team was keenly aware of the enormity of suffering — 168 dead and nearly
700 injured.

From a strategic standpoint, the defense team knew that victim impact
evidence was going to be a factor as well. Many of the victim survivors were
going to be a direct part of the process and many more wanted information
and input.
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60 min — DIVO as a response to Trauma
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Instructions:  Please provide a response for each item that follows on the front and back of

these pages. Thank you for your participation.
1. Your Gender: ™ 2. You're Age:

3. Your Ethnic Background:
O Black or African American O White
O Asian O Hispanic or Latino

O American Indian or Alaska Native
O Native Hawaiian or Other Pacific Islander

4. After reading the following options, please indicate your primary occupational affiliation.

O  a. Defense Attorney
O b. Prosecutor
O  c¢.Judge
O d. Victim Assistance Provider
O  e. Victim Outreach Specialist
O  f. Clergy
O  g. Other (specify)
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(Consider how you would like to be trained. Then check all that apply)

Case examples where DIVO was used.

Literature/films on restorative justice.

Information about DIVO in other states.

Training in Victim Offender Mediation.

Literature/films on victim-survivors and trauma.

First-hand accounts of victim-survivor experiences in the criminal justice system.
Blogs/discussion with attorneys about DIVO.

Blogs/discussion with victim advocates/VOS about DIVO.

Other (specify)

NA

NA

NA

NA

NA

NA

NA
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Meeting with DA , Paralegal, Victim Advocate —
LaVarr McBride, August 2010

Case: Defendant and Co-Defendant killed several members of the Defendant’s family.
Information on the Georgia State University website concerning DIVO was provided by
defense counsel to the DA’s Office before the meeting.

Prosecutor

Q: I have read about DIVO. My question is, how can this not be a conflict of interest? How
can it be victim centered yet hired by defense?

A: The victim survivor should not be limited to information just from the prosecution. If they
want information from the defense they should have that information. Yes prosecutors can
give their opinion of what the defense is doing, but that information could be inaccurate or
biased. The provision of information is another way to empower the victim survivor. The
Victim Outreach Specialist only acts as a bridge for communication. They must understand
that we are not investigators, or mitigation specialists or advocates in the traditional
understanding of that position.

Questions only come from victim survivors; the defense attorneys respond to the questions

of victims only. This is a must. DIVO is victim centered in the sense that the defense can
only listen and respond.

Paralegal

Q: I'want your credentials as well as names of prosecutors who have prosecuted cases in
which you were working as a Victim Outreach Specialist.

A: 1 cannot share information about cases I've worked without the permission of the
attorney who hired me. That would be a breach of confidentiality and unethical. | can share
my vita and give you some hames of people who know me personally and | would
encourage you to call them.

DIVO operates under a code of ethics and principles of practice which I'm happy to provide.

Victim advocate from Police Department:

Q: I don't believe that what you do can in any way reduce the tension in the courtroom.

A: Information is very powerful to victims, when they have more information they tend to
understand the process better and sit a little easier in the court room. While | agree that it is
still going to be adversarial and there will likely be tension, not understanding or being able
to predict what the defense is going to do is extremely stressful. Even something simple like
indicating whether or not they want the defense attorney to speak to them while in court is
important.

Victim advocate for Prosecution

Q: Why can't we do these services?



A: I'm not a victim advocate— for other services the victim survivor would be encouraged to
work with the advocate. However, as a Victim Outreach Specialist | work to keep the
advocate informed and if the victim survivor wants to include their advocate in meetings |
welcome that. This process is transparent.

Although the victim advocates can give an opinion on what the defense is trying to do, it
may or may not be accurate because it does not come from the source. The Victim
Outreach Specialist is a direct link to accurate information — whatever information the victim
survivor would find helpful. The role of the victim advocate does not allow for a relationship
with the defense or for the maintenance of confidentiality. .

Q: Is this is a form of mediation? Because if it is, it takes a lot of preparation of both parties
to do mediation and the information that comes from the offender could be potentially
harmful and even a lie.

A: DIVO is not face to face mediation with the offender. While it is possible that a
defendant could, through the defense attorney, lie in response to a request for information,
in my experience victim survivors do not ask questions they are not prepared to hear the
answers to — even if the answer is difficult to hear. It isn’t for us to decide what requests for
information we will and won't respond to because we think the victim survivor is too fragile.
While it's possible that requested information may be initially upsetting, my experience is
that the victim survivor wanted to know and will work through any temporary setback. Many
things throughout the criminal justice process can be traumatizing, not just those things that
come from the defense.

Ultimately, | think it’s difficult to form an accurate opinion about DIVO until you've seen it
happen. The process is victim centered and | asked for this meeting to show that it’s also a
collaborative and transparent process. | have respect for your work and hope that you
respect mine.

Prosecutor
Q: I can see that this might be good for some victims but not my victims.

A: As victim survivors don’t belong to anyone in the system we need to allow them to
decide and not have the potential for getting needs thwarted from the outset. | made the
effort to meet with you and your staff prior to my contact with the victim survivors in this
case and | hope you will let them make their own choice about whether or not to
participate. Let the process work, and we’ll go from there to decide whether or not it is a
good thing.
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